SUPERIOR COURT OF THE DISTRICT OF COLUMBIA
Notice of Proposed Amendments to Superior Court Rules of Civil Procedure 1 Through 86-1

The District of Columbia Superior Court Rules Committee has recently completed review
of proposed amendments to Superior Court Rules of Civil Procedure 1 through 86-1.* The Rules
Committee will recommend approval of the amendments to the Superior Court Board of Judges
unless, after consideration of comments from the Bar and the general public, they are withdrawn
or modified.

Written comments must be submitted by November 28, 2016. Comments may be
emailed as a PDF file to Laura.Wait@dcsc.gov or may be mailed to:

Laura M.L. Wait
Assistant General Counsel
Superior Court of the District of Columbia
500 Indiana Avenue, N.W., Room 6715
Washington, D.C. 20001

All comments submitted in respect to this notice will be available to the general public.
New language is underlined and deleted language is stricken through.

L Rules 9-1, 36, 54-11, 62-111, 69-1, and 70-1 are not included in this notice.



TITLE |. SCOPEcepe OFof RULESules—One; FORMerm OFof ACTIONetion.

Rule 1. Scope of Rules and Purpose-

These Rrules govern the procedure in all suits-ef-a-civil actions and proceedings
nAature-in the Civil Division of the Superior Court of the District of Columbia-whether
coghizable-as-cases-at-law-or-in-equity, with the exception of cases in the Landlord and
Tenant Branch and the Small Claims and Conciliation Branch of the €court and other
exceptions stated in Rule 81. They shouldshall be construed, and-administered, and
employed by the court and the parties to secure the just, speedy, and inexpensive
determination of every action_and proceeding.

COMMENT TO 2016 AMENDMENTS

This rule was amended consistent with the 2007 and 2015 amendments to Federal
Rule of Civil Procedure 1. The addition of the phrase “employed by the court and the
parties” is intended to emphasize that the court, parties, and attorneys are all
responsible for using these rules to achieve the stated goals.

COMMENT

This Rule parallels Federal Rule of Civil Procedure 1 but has been modified to
reflect applicability to appropriate cases in the Superior Court. Note that these Rules do
not, by their own terms, extend to cases in the Landlord and Tenant Branch or the Small
Claims and Conciliation Branch; however, the separate Rules for those respective
branches do designate certain of these Rules for incorporation by reference therein.
Further, the scope of these rules will necessarily be expanded in the future as new rules
are promulgated to govern procedure in areas (such as probate) over which the court
receives jurisdiction in subsequent increments. See D.C. Code (1967 Edition,
Supplement IV) § 11-921.

The phrase "these Rules" refers to the entire body of Superior Court Rules of Civil
Procedure, those derived from the Federal Rules of Civil Procedure and those purely
local Rules bearing numbers above 100. Any reference herein to a particular Rule, as,
for example, "Rule 69" comprehends both the original Rule and any addenda thereto,
e.g., "69-1" and "69-II".



Rule 2. One Fform of Aaction-
Thereshall-be is one form of action-te-be-knewn-as"—the civil action®.

COMMENT TO 2016 AMENDMENTS

Stylistic changes were made to this rule to conform with the 2007 amendments to
Federal Rule of Civil Procedure 2.

COMMENT

Identical to Federal Rule of Civil Procedure 2. For ease of identification, the Clerk of
the Court will place before the case number of every case filed in the Civil Division
appropriate prefixes as follows: "SC" for Small Claims and Conciliation Branch cases,
"LT" for Landlord and Tenant Branch cases, "F" for Fiduciary cases, and "CA" for all
other civil actions.



TITLE Il. COMMENCINGemmencement ANef ACTIONetion; SERVICEervice OFof
PROCESSroecess, PLEADINGSleadings, MOTIONSetions, ANDand ORDERSrders-

Rule 3. Commencingement an ef Aaction-
A civil action is commenced by filing a complaint with the cCourt.

COMMENT TO 2016 AMENDMENTS

Stylistic changes were made to this rule to conform with the 2007 amendments to
Federal Rule of Civil Procedure 3.

COMMENT

Rule 3 identical to Federal Rule of Civil Procedure 3.



Rule 3-1. Actions linvolving Rreal Pproperty-

Any pleading the adjudication of which may affect title to or interests in real property,
including pleadings in change of name cases, shallmust bear immediately below the title
of the pleading the inscription "ACTION INVOLVING REAL PROPERTY.": UpeOn the
filing of such a pleading the €clerk shallmust place after the number assigned to the
case the suffix "RP.":

COMMENT TO 2016 AMENDMENTS

Under Rule 3-I, parties must identify pending actions that may impact the title of real
property in the District of Columbia. See First Md. Fin. Servs. Corp. v. District-Realty
Title Ins. Corp., 548 A.2d 787, 791 (D.C. 1988) (citing the rule and noting “[t]he public
records give constructive notice of their contents . . . .” (quoting Anderson v. Reid, 14
App. D.C. 54, 68 (1899))).




Rule 4. Summons-
(a) CONTENTS; AMENDMENTSFoe+m.

(1) Contents. FaeA summons mustshal:

(A)-be-signed-by-the Clerk,-bearthe-seal-of the Court-identify name the CScourt and
the parties;;

(B) be directed to the defendant;;

(C) and-state the name and address of the plaintiff's attorney or,—if unrepresented;
—of the plaintiff;-

(D) #shall-alse-state the time within which the defendant must appear and defend;;

(E) and-notify the defendant that_a failure to de-seappear and defend will result in a
default judgment by-default-against the defendant for the relief demanded in the
complaint;-

(F) be signed by the clerk; and

(G) bear the court’s seal.

(2) Amendments. The Scourt may allew-permit a summons to be amended.

(3) Service Outside the District of Columbia; Service in Suit Seeking Seizure of
Property in the District of Columbia. -WhenreverA summons, or notice, or order in lieu of
summons should correspond as nearly as possible to the requirements of a statute or
rule whenever service is made pursuant to a statute or rule ef-Ceurt-which-that provides

for:
___ (&A) fer-service of a summons, or notice, or order in lieu of summons gpon a party
not an inhabitant of or found within the District of Columbia;; or

___ (2B) fer-service upon or notice to a party to appear and respond or defend in an
action by reason of the attachment or garnishment or similar seizure of the party's
property Iocated wrthrn the Drstrlct of Columbra—the—summens—er—rsrenee—eperdeHFHJ}ee

(b) ISSUANCEssuanee A prepared summons, wrth copres for each defendant named in
the complaint, shal-must be delivered to the Cclerk at the time the complaint is filed. If
additional process is required, a prepared summons for sueh-the additional process
shall-must also be delivered to the Sclerk. YpeOn receipt and due notation-thereef, the
Cclerk shal-will return all but one copy of the summons to the plaintiff or the plaintiff's
agent for service of process in accordance with paragraph-Rule 4(c)-ef-this-Rule,
recording on all copies the date of sueh-return to the plaintiff or the plaintiff's agent.

(c) SERVICEervice-with-complaint-by-whoem-made.

_(1)In General. A summons shalimust be served tegetherwith a copy of the complaint,
and the ilnitial eOrder setting the case for an initial scheduling and settlement
conference, any addendum to that order, and any other order directed by the court to
the parties at the time of filing. The plaintiff is responsible for having the service-ef-a
summons, complaint,-ané initial eOrder, any addendum to that order, and any other
order directed by the court to the parties at the time of filing served within the time
allowed under-subdivisionby Rule 4(m) and shall-must furnish the persen-effecting
service-with-the-necessary copies_to the person who makes service-ef-the-summens;

el e e el
_(2) By Whom. Service-may-be-effected-by-aAny person who is reta-party-and-whe-is

at least 18 years of age_and not a party may serve a summons and complaint.




(3) By Marshal or Someone Specially Appointed. At the_plaintiff's request-ef-the
plaintiff, however-the Ccourt may direct that service be effectedmade by a United
States marshal_or; deputy Ynited-States-marshal; or by a-ether person-erofficer
specially appointed by the Ccourt-ferthatpurpese. Such-This request will onlydirection
shall be made-oenlygranted when:

____(2A) when-service is to be effectedmade on behalf of the United States or an officer
or agency-thereef of the United States;; or

___ (bB) when-the Ccourt issues an order stating that service by a United States
marshal or deputy Yrited-States-marshal or by a person specially appointed forthat
purpeseby the court is required in-erderthatfor service to be properly effectedmade in
that particular action.

_(34) By Reaqistered or Certified Mail. As-te-aAny defendant described in subdivisions
Rule 4(e), (f), (h),_(), (D(1), or (j)(3); service-also-may be servedefifected by mailing a
copy of the summons, complaint,-and ilnitial eOrder, and any addendum to that order,
and any other order directed by the court to the parties at the time of filing to the person
to be served by registered or certified mail, return receipt requested, except as specified
in Rule 4(i).

__(45) By First-Class Mail with Notice and Acknowledgment.

(A) Requesting an Acknowledgment of Service. As-te-aAny defendant described in
subdivisions-Rule 4(e), (f), or (h); service-may be _served-effected by mailing—nby first-
class mail, postage prepaid, to the person to be served:

() acopy of the summons, complaint,ané ilnitial eOrder, any addendum to that
order, and any other order directed by the court to the parties at the tlme of filing;

two coples of a Notlce and Acknowledgment conforming substantlally to Civil Actlon
Form 1-A; and
(i) a return envelope, postage prepaid, addressed to the sender.
(B) Failure to Acknowledge Service. Unless good cause is shown for not doing so,

the Ccourt shall-must order the party served tothe pay:
(hment-by-the-party-served-of the costs incurred in securing an alternative method

of service authorized by this Rrule if the person served does not complete and return;
within-20-days-after-mailing; the Notice and Acknowledgment of receipt of the summons
within 21 days after mailing; and

(ii) the reasonable expenses, including attorney’s fees, of any motion required to
collect those service expenses.
__(56) Manner of Conducting Service. Service of process pursuant to paragraphs-Rule
4(c)(2)-er—(34)-ef this-subdivision, or acknowledgment of service pursuant to paragraph
Rule 4(c)(45), may, at the plaintiff's or the court’s election, be attempted either
concurrently or successively.
(d) [MacantOmitted].
(e) SERVING AN INDIVIDUAL WITHIN THE UNITED STATEService-upon-individuals
within-the-United-States. Unless applicable law provides otherwise, previded-by-law;
service-upon-an individual—other than a minor, an incompetent person, or a person
from-whem-anwhose acknowledgment has net-been ebtained-and-filed—-otherthan-an

infant-oranincompetentpersen,-may be_served anywhere-effected in any-part-ef-the
United States by:




_ (1) pursuant-tefollowing District of Columbia law, or the state law-efthe-state-or
territory-in-which-service-is-effected; for the-servingee-ef a summons upon-the-defendant

in an action brought in the-courts of general jurisdiction efthatin the state where service
IS made-erterritory; or
_ (2) doing any of the following:

(A)by delivering a copy of the summons, complaint,-ard ilnitial eOrder, any
addendum to that order, and any other order directed by the court to the parties at the
time of filing to the individual personally;

(B) erby-leaving_a copyies thereof each at the individual's dwelling heuse-or usual
place of abode with someone-persen of suitable age and discretion whothen residesing
therein; or

(C) by-delivering a copy of the-summens,-complaint-and-initial-erdereach to an agent
authorized by appointment or by law to receive service of process.

() SERVING AN INDIVIDUAL IN A FOREIGN COUNTRY ervice-tpon-individuals-ina

fere+gn—eeamr-y Unless appllcable Iaw prowdes otherW|se an |nd|V|duaI—pFewdeel-by

ebtaned—&nd—med—other than an m#an{—mlnor er-an mcompetent person ora QEI’SO
whose acknowledgment has been filed—may be effected-served in-at a place not within

the United States:
__(2) by any internationally agreed means of service that is reasonably calculated to
give notice, such as those means-authorized by the Hague Convention on the Service
Abroad of Judicial and Extra-judicial Documents; ef
_(2) if there is no internationally agreed means,-ef service or_if an -the-applicable
international agreement allows but does not specify other means-ef-service, by a
method that previded-thatservice-is reasonably calculated to give notice:
___(A) in-the-manneras prescribed by the law-of-the-foreign country’s law for service in
that country in an action in any-efits courts of general jurisdiction; e
___(B) as directed-by-the foreign authority directs in response to a letter rogatory or
letter of request; or

__(©) unless prohibited by the law-of-the-foreign country’s law, by:

_ (i) deliveringy-te-the-individual-persenalhy-of a copy of the summons, complaint,
and ilnitial eOrder, any addendum to that order, and any other order directed by the
court to the parties at the time of filing to the individual personally; or

(if) using any form of mail that the clerk addresses and sends to the individual and

that requiresing a signed receipt;-te-be-addressed-and-dispatched-by-theclerk-of-the
court to the party to be served; or

__(3) by other means not prohibited by international agreement, as may-be-directed-by
the Ccourt_ orders.

(g) SERVING A MINOR OR AN INCOMPETENT PERSONervice-upon-nfants-and
ircompetent-persens. Service-upen-aA arfant-minor or an incompetent person in the
United States shal-must be effected-served by followingin-the-mannerpreseribed-by the
law-ef-the-District of Columbia_law (D.C. Code 88 13-332 and -333 (2012 Repl.)) or the
state law-ef-the-state-in-which-the-service-is-made for the-servingee-ef a summons or
other-like process upon any-such_a defendant in an action brought in the courts of
general jurisdiction of thatthe state where service is made. A minor Servee-upen-an
irfant-or an incompetent person who is ir-aplace-not within the United States shal-must




be effected-served in the manner prescribed by paragraph-Rule 4()(2)(A),-er ()(2)(B)-of

Sheodpneion L0 Qr [ (Heesnelbmenne o0 e Dol ppes cpend
(h) SERVING A CORPORATION, PARTNERSHIP, OR ASSOCIATIONervice-upoen

corporations-and-asseociations. Unless otherwise-provided-by-applicable law provides
otherwise or the defendant’s acknowledgment has been filed, service-upen-a domestic
or foreign corporation, or ypenr-a partnership or other unincorporated association that is
subject to suit under a common name, and-from-which-an-acknowledgment-of-service
has-not-been-obtained-and-filed;-shallmust be servedeffected:
_ (1) within the United States:

(A) in the manner prescribed ferindividuals-by subdivision-Rule 4(e)(1)_for serving
an individual;; or

(B) by delivering a copy of the summons, complaint,-ané ilnitial eOrder, any
addendum to that order, and any other order directed by the court to the parties at the
time of filing to an officer, a managing or general agent, or any other agent authorized
by appointment or by law to receive service of process and,—if the agent is one
authorized by statute to-receive-service-and the statute so requires—;-by also mailing a
copy of each to the defendant, or

_(2) in-at a place not within the United States, in any manner prescribed ferindividuals

by subdivision-Rule 4(f) for serving an individual, except personal delivery asprevided
inparagraphunder ()(2)(C)(i)-thereof.
(i) SERVING THE UNITED STATES AND ITS AGENCIES, CORPORATIONS,
OFFICERS, OR EMPLOYEE Serving-the- United-States-its-agencies,-corporations;

officers-oremployees.
_(2) United States. To Sservice-upon the United States, a party must-shal-be-effected:

(A)(1) by-deliverirg a copy of the summons, complaint,-ané ilnitial eOrder, any
addendum to that order, and any other order directed by the court to the parties at the
time of filing to the United States Attorney for the District of Columbia—or to an
assistant United States Aattorney or clerical employee designated-by-whom the United
States Attorney designates in a writing filed with the court Sclerk—efthe-Court-or

(ii) by-sending a copy of eachthe-summeons,-complaint-and-initial-order by
registered or certified mail addressed-to the civil--process clerk at the effice-of-the
United States Attorney’s Office;-and
__(B) by-alse-sending a copy of the-summens,-complaint-and-initial-erdereach by
registered or certified mail to the Attorney General of the United States at Washington,
Distrietof.-C.olumbia;; and

__(C) inanyif the action_challenges attacking-the-validity-ef-an order of an-a nonparty
agency or officer erageney-of the United States-retmade-aparty, by-alse-sending a
copy of the-summens,-complaintand-initial-ordereach by registered or certified mail to

the_agency or officer-eragency.
_(2)_Agency: Corporation; Officer or Employee Sued in an Official Capacity. To

A)-Sserviee a United Statesen-an agency or corporation-ef-the-United-States, or an
United States officer or employee-ef-the-United-States sued only in an official capacity,
a party must is-effected-by-serveing the United States_and-ir-the-mannerpresecribed-by
Rule-4(h{1)-and-by also sending a copy of the summons,-ard complaint,-and ilnitial
o0rder, any addendum to that order, and any other order directed by the court to the




parties at the time of filing by registered or certified mail to the agency, corporation,
officer, or employee;-ageney;-orcorporation.

_ (B3)_Officer or Employee Sued Individually. To Sserviee ena United States-an officer
or employee-oefthe-United-States sued in an individual capacity for an acts or omissions
occurring in connection with dutiesthe performedanece-ef-duties on_the United States’
behalf-ef-the-United-States—- (whether or not the officer or employees is also sued-alse
in an official capacity)—, a party must -is-effected-by-serveing the United States in-the

mannerprescribed-by-Rule-4(i}{1)-and alsoby serveing the officer or employee in-the

mannerpreseribed-by-under Rule 4(e), (f), or (g).
_(34) Extending Time. The Ccourt shall-must allow a party a reasonable time to_cure its

failure to:

(Aserve srococepdes S e AL o e e pee e ol e e e ol Lo St

Ay-alla persons required to be served inan-action-governed-byunder Rule 4(1)(2)(A), if
the partylaintiff has served either the United States aAttorney or the Attorney General of

the United States;; or

___(B) serve the United States in-an-action-governed-byunder Rule 4(i)(32)(B), if the
plaintif-party has served an-officer-eremployee-of-the United States officer or

employeesued-in-an-individual-capacity.
()) SERVING THE DISTRICT OF COLUMBIA, AN AGENCY OR OFFICER OF THE

DISTRICT OF COLUMBIA OR OTHER GOVERNMENT ENTITIES SUBJECT TO

(1) Foreign State. A foreign state or its political subdivision, agency, or instrumentality
must be served in accordance with 28 U.S.C. 8 1608.

(2) State or Local Government. A state, municipal corporation, or any other state-
created governmental organization that is subject to suit must be served by:

(A) delivering a copy of the summons, complaint, Initial Order, any addendum to that
order, and any other order directed by the court to the parties at the time of filing to its
chief executive officer; or

(B) serving the summons, complaint, Initial Order, any addendum to that order, and
any other order directed by the court to the parties at the time of filing in the manner
prescribed by that state’s law for serving a summons or like process on such a
defendant.

_ (23)_District of Columbia.

(A) In General. Service-shallbe-made-upen-tThe District of Columbia_must be
served by delivering (pursuant to paragraph-Rule 4(c)(2)-(3)) or mailing (pursuant to
paragraph-Rule 4(c)(34)) a copy of the summons, complaint,-and initial eOrder, any
addendum to that order, and any other order directed by the court to the parties at the
time of filing to the Mayor of the District of Columbia (or designee) and the Cerperation
CoeunselAttorney General of the District of Columbia (or designee).

(B) Designees. The Mayor and the Cerperation-CoeunselAttorney General may each
designate an employee for receipt of service of process by filing a written notice with the
Cclerk of the Scourt.

(C) Service on a Nonparty. In any action attacking the validity of an order of an
agency or officer erageney-of the District of Columbia not made a party, a copy of the
summons, complaint,-and ilnitial eOrder, any addendum to that order, and any other

10



order directed by the court to the parties at the time of filing must also shat-be delivered
or mailed to such-the officer or agency.

(D) Agency:; Officer or Employee Sued in an Official Capacity. Service-uponTo serve
a District of Columbia agency or an District of Columbia officer or ageney-ofthe District
of-Columbiaemployee sued only in an official capacity, a party must serve shall-be
made-by delivering (pursuant to paragraphRule 4(c)(2)-(3)) or mailing (pursuant to
paragraphRule 4(c)(43)) a copy of the summons, complaint, and-ilnitial eOrder, any
addendum to that order, and any other order directed by the court to the parties at the
time of filing to the Mayor (or designee), the Cerperation-CounselAttorney General (or
designee), andas well as suchthe agency, officer, or ageneyemployee.

(E) Officer or Employee Sued Individually. To serve a District of Columbia officer or
employee sued in an individual capacity for an act or omission occurring in connection
with duties performed on the District of Columbia’s behalf (whether or not the officer or
employee is also sued in an official capacity), a party must serve the District of
Columbia under Rule 4())(3)(A) and also serve the officer or employee under Rule 4(e),

(f), or ().

(k) TERRITORIAL LIMITS OF EFFECTIVE SERVICEerriteriaHimits-of effectiveservice.

_(2)In General. Servingee-of athe summons, complaint,-anéd ilnitial eOrder, any
addendum to that order, and any other order directed by the court to the parties at the
time of filing or filing an acknowledgment of service is-effective-to-establishes personal
jurisdiction over the-persen-of-a defendant;

__ (A) who eeuld-beis subjected to the jurisdiction of this Scourt;; ¢

___(B) who is a party joined under Rule 14 or Rule-19 and is served at a place not more
than 100 miles from the place of the hearing or trial;; or

_(C) fvacant]:

B)}when authorized by a federalstatute-of-the-United-States or the-District of Columbia
statute.

(2) |De|eted| IHheexerewseeHa%éreﬂems&ensﬁenﬂm%h%he@ensﬁtuﬂenﬁnd

() PROVING SERVICEroofofservice.

(1) Affidavit Required. H-Unless service is ret-acknowledged, the-person-effecting
service-shall-make-proof of service must be made to the Scourt. Except for service byH
service-is-made-by-a-persen-otherthan a United States marshal or deputy United-States
marshal, proof must be by the server’'spersen-shallmake affidavit-thereof. Fhe-affidavit
____(2A) If service is made by delivery pursuant to paragraph-Rule 4(c)(2)-(3)-efthis
Rule, the return of service shal-must be made under oath (unless service was made by

11



the United States marshal or deputy United States marshal) and shal-must specifically
state:

(i) the caption and number of the case;

(ii) the process server's name, residential or business address, and the fact that
he or she is eighteen{18) years of age or older;

(i) the time and place at-which-when service was effectedmade;

(iv) the fact that athe summons, a-cepy-efthe-complaint,-and-the ilnitial eOrder,
any addendum to that order, and any other order directed by the court to the parties at
the time of filing setting-the-case-forantnitial-Seheduling-Conference-were delivered to
the person served; and

(v); if service was effectedmade by delivery to a person other than athe party
named in the summons, then specific facts from which the €court can determine that
the person to whom process was delivered meets the appropriate qualifications for
receipt of process set out in subdivisions-Rule 4(e)-through—(j)-of-this-Rule.

__(2B) If service is made by registered or certified mail under paragraph-Rule 4(c)(34)
of-this-Rule, the return shall-must be accompanied by the signed receipt attached to an
affidavit which shal-must specifically state:

(i) the caption and number of the case;

(ii) the name and address of the person who posted the registered or certified
letter;

(i) the fact that sueh-the letter contained athe summons, a-cepy-ofthe-complaint,
and-the ilnitial eOrder, any addendum to that order, and any other order directed by the
court to the parties at the time of filing-setting-the-case-forantnitial Scheduling
Conference; and;

(iv) if the return receipt does not purport to be signed by the party named in the
summons, then specific facts from which the €court can determine that the person who
signed the receipt meets the appropriate qualifications for receipt of process set out in
subdivisions-Rule 4(e)-through—(j))-of this Rule.

(2) Service Outside the United States. Preef-efsService inaplace-not within the
United States shalmust be proved as follows:

(A); if effected-made under paragraph-Rule 4(f)(1), ef-subdivision{fHbe-made
pursuant-to-theas provided in the applicable treaty or convention;;—and or

(B) shall-if effectedmade under paragraph-Rule 4(f)(2) or (f)(3)-thereof, include-by a
receipt signed by the addressee, or by other evidence ef-deliveryto-the-addressee
satisfyingaetory-te the Ccourt_that the summons, complaint, Initial Order, any addendum
to that order, and any other order directed by the court to the parties at the time of filing
were delivered to the addressee.

(3) Validity of Service; Amending Proof. Failure to make-proveef-ef service does not
affect the validity of the-service. The Scourt may attew-permit proof of service to be
amended.

(m) TIME LIMIT FOR SERVICEime-limitforservice.

(1) Time Limit; Proof.

(A) In General. Within 60 days of the filing of the complaint or, if an order of
publication has been issued, within 60 days from the return date specified in the order,
the plaintiff must file either an acknowledgment of service or proof of service of the
summons, the-complaint,-and-any ilnitial eOrder, any addendum to that order, and any
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other order directed by the Scourt to the parties at the time of filing. Fhe-A separate
acknowledgement or proof shalt-must be filed as to each defendant who has not
responded to the complaint.

(B) Exceptions to Rule 4(m)(1)(A). The following exceptions apply to the 60-day time
limit for filing either an acknowledgment or proof of service in Rule 4(m)(1)(A).

(i) Actions to Foreclose the Right of Redemption Filed Pursuant to D.C. Code 8
47-1370. In a case filed pursuant to D.C. Code 8§ 47-1370 (2015 Repl.), the plaintiff
must file a separate acknowledgment or proof of service for each defendant who has
not responded to the complaint no later than 180 days after the complaint was filed.

(i) Collection and Subrogation Cases. The time limit for service in these cases is
set forth in Rule 40-I11.

(iii) Service Outside of the United States. When service is made under Rule 4(f),
(h)(2), or ())(1), the plaintiff must follow the deadlines specified in the relevant statute,
treaty, or other international law.

(2) Motion for Extension of Time. Prior to the expiration of any of the foregoing time
periods, the plaintiffa may make a motion-may-be-made to extend the time for service.
The motion must set forth in detail the efforts which-that have been made, and will be
made in the future, to obtain service. Except for cases governed by the provisions of
Rule 40-111, Fthe Scourt, if the plaintiff shows good cause, shallkmust extend the peried
forsuch-time for an appropriate periodas-may-be-warranted-by-circumstances-setforth
mn-the-motion.

(3) Service After Granting Extension of Time. Along with the materials identified in
Rule 4(c)(1), the plaintiff must serve on the party to be served a copy of the order
granting a motion for extension of time and notice of the new court date. Proof of
service pursuant to Rule 4(l) must include, in addition to the materials identified in that
rule, the order granting the motion for extension of time and notice of the new court
date.

(4) Dismissal. With the exception of cases where service is made under Rule 4(f),-er
(h)(2), or ())(1), or Rule 54-II, the plaintiff’s Ffailure to comply with the requirements of
this Rrule shal-will result in the dismissal without prejudice of the complaint. The €clerk
shallwill enter the dismissal and shal-serve notice thereef-on all the parties-entitled
thereto. Dlsmlssals of coIIectlon and subroqatlon cases are qoverned by the provisions
of Rule 40 1.

actions condemning real or personal property are governed by Rule 71.1.

(n) Seizure-of propertyservice-of summeons-notfeasibleASSERTING JURISDICTION
OVER PROPERTY OR ASSETS.

__ (1) District of Columbia Law. H-a-statute-of-the-Districtof Columbia-so-previdestThe
Ccourt may assert jurisdiction over property if authorized by a District of Columbia
statute. Notice to claimants of the property shall-must then-be-sentin-the-mannerbe
given as provided by-in the statute or by servingee ef-a summons under this rule.

_(2)_ Acquiring Jurisdiction. BpeOn a showing that personal jurisdiction over a
defendant cannot be obtained in the District of Columbia withby reasonable efforts by-to

service ef-a summons ir-anry-manneradtherized-byunder this rule, the Scourt may

assert jurisdiction over any-of-the defendant's assets found within the District of
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Columbia. Jurisdiction is acquired by seizing the assets under the circumstances and in
the manner provided by District of Columbia law.

(o)|!:)eleted|. -- owed-for serviee-6

COMMENT TO 2016 AMENDMENTS

Rule 4 differs substantially from Federal Rule of Civil Procedure 4, as amended in
2007 and 2015. The differences include: 1) the addition of language referring to the
“Initial Order, any addendum to that order, and any other order directed by the court to
the parties at the time of filing” wherever the rule discusses service of the summons and
complaint; 2) the substitution of “District of Columbia” for “the state where the district
court is located”; 3) the substitution of “District of Columbia” for “federal” and “State”; 4)
the substitution of “applicable law” and “applicable statute” for “federal law” and “federal
statute;” 5) the addition of sections (a)(3), (c)(4)—(6), ()(3), and (N(1)(A)—(B); 6) revising
sections (b) and (m) to reflect Superior Court practice; 7) the insertion of additional
language at the end of subsection (c)(3), which limits the circumstances when a U.S.
marshal or deputy marshal or specially appointed process server may be used; and 8)
the deletion of section (k)(2) as inapplicable to local practice.

Subsection (c)(5) retains the lanquage of former subsection (c)(4), which dealt with
sending the defendant a request for an acknowledgment of service via first-class mail.
However, the deadline to return the acknowledgment of service has been changed from
20 days to 21 days based on the time-calculation amendments to Rule 6. Additionally,
a provision has been added that allows a party to recover the reasonable expenses,
including attorney’s fees, for filing a motion to collect the costs of service incurred after
the defendant failed to acknowledge service.

The provisions governing service on the District of Columbia or a District of Columbia
agency, officer, or employee were moved to subsection (j)(3) so that subsections (j)(1)-
(2) would align with the federal rule. Subsection (j)(3) was also amended to specify how
service should be made when an officer or employee is sued in their individual capacity
for something connected to their duties. Although subsection (j)(1) was omitted in prior
versions of Rule 4, it has now been adopted because there are instances where foreign
states may be sued in the District of Columbia. See 28 U.S.C. § 1608.

Section (m) was amended to include language previously found in section (0).
Accordingly, section (0) has been deleted entirely.

In order to dispose of cases within the time limits set by the Chief Judge in an
administrative order, the Superior Court rule retains the 60-day service provision in
section (m). That 60-day provision permits cases to proceed to an Initial Hearing within
90-120 days of filing the complaint. Exceptions to that 60-day service provision include
the collection and subrogation cases defined in Rule 40-I11, cases filed under D.C. Code
8 47-1370 (2015 Repl.) (see section (m)(1)(B)(i)), cases where an order of publication
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has been issued, and any other exceptions set forth in these rules or provided by
statute, treaty (see section (f)), or other international law.

Finally, subsection (m)(4) includes the 2015 amendment to the federal rule, which
clarified that the reference to Rule 4 in Rule 71.1(d)(3)(A) did not include Rule 4(m).
Dismissal of actions condemning real or personal property is governed by Rule 71.1
and is not affected by Rule 4(m).

COMMENT

Federal Rule of Civil Procedure 4 was substantially revised and reorganized
effective December 1, 1993. In order to maintain uniformity with the Federal Rule to the
maximum extent feasible, Superior Court Rule of Civil Procedure 4 has been similarly
revised and reorganized to match the structure and substance of the new Federal Rule
in large part. Although most provisions of new Superior Court Rule 4 are identical to
those of new Federal Rule 4, there are a few variations. Throughout the rule reference
is made to the initial order. This refers to the order setting the initial scheduling
conference that is given to plaintiffs at the time of their filing the summons and
complaint. Many of the other variations result from the obvious inapplicability of the
federal provisions and thus require no explanation. A few of the variations merit
comment.

Subdivision (a) of this rule is virtually identical to new Federal Rule 4(a) except for
the final sentence, which has been added to preserve the substance of a useful
provision, contained in former SCR-Civil 4(b), regarding the form of summons or notice
to be used when service is made outside the District of Columbia or is based on the
seizure of property within the District.

In subdivision (b), the prior Superior Court provision concerning issuance of the
summons has been retained, in lieu of the new federal rule provision. The prior Superior
Court provision is well known to the Clerk's Office and the Bar and has worked well.

In subdivision (c), a sentence has been added to paragraph (2) to retain the
language, contained in former SCR-Civil 4(c)(2)(B), regarding the limited circumstances
in which service by a U.S. marshal, deputy marshal, or specially appointed process
server is permitted.

Paragraph 3 has been added to subdivision (c) to preserve the long-standing
Superior Court practice of allowing service of a summons, complaint and initial order by
registered or certified mail, return receipt requested. This practice has been extensively
used for years in this Court with great success and little difficulty. Paragraph 4 retains
the language of former SCR-Civil 4(c)(2)(C) and (D) which deal with sending the
defendant, via first-class mail, a request for an acknowledgment of service.

A paragraph (5) has been added to subdivision (c) to retain the provision of former
SCR-Civil 4(c) allowing the plaintiff to attempt service through alternative means, either
concurrently or successively.

In subdivision (j), paragraph 1 of the Federal Rule dealing with service upon a
foreign national has been deleted as inapplicable to Superior Court jurisdiction. In its
place has been inserted the provisions, previously contained in SCR-Civil 4(d)(4),
governing service on the District of Columbia or an officer of [or] agency thereof.
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In subdivision (1), there has been inserted language describing the information
required in affidavits of personal service and mail service. These provisions were
previously contained in SCR-Civil 4(qg).

Finally, Federal Rule 4(m), which allows 120 days to effect service or obtain a
waiver thereof, has been replaced entirely with the language previously contained in
Superior Court Rule 4(j). That provision allowed 60 days for effecting service so that the
case could proceed to an Initial Scheduling Conference within 90-120 days of filing the
complaint (except in cases where an order of publication has been issued) and a
disposition within the time limits recommended by the American Bar Association (i.e.,
one year in 90/% of cases and two years in 100/% of cases). The rule has an additional
paragraph (o) allowing greater time for service of the summons in cases filed under
D.C. Code § 47-1370.
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Rule 4.1. Servingee efe0ther pProcess-

(a) IN. GENERALenerally. Process—other than a summons asprevided-inunder Rule 4
or a subpoena asprevidednrunder Rule 45—mustay be served by a United States
marshal_or;a deputy Ynited-States-marshal; or unless otherwise provided by statute, by

a person who is not a party and not less than 18 years of age;-who-shall-make proofof
service-asprovided-in-Rule-4(l). The-processlt may be served anywhere within the

territorial limits of the District of Columbia; and, when-if authorized by an applicable
statute, beyond those territoria-limits-ef-the District-of Columbia._Proof of service must
be made under Rule 4(l).

(b) ENFORCING ORDERS: COMMITTING FOR CIVIL CONTEMPTGivil-contempt
proceedings. An Oorders_committing a person-i for civil contempt proceedings
shallmust be served only in the District of Columbia or elsewhere-within the-United
States--not-mere-than-100 miles fremof the District of Columbia.

COMMENT TO 2016 AMENDMENTS

This rule was amended to conform to the 2007 stylistic changes to Federal Rule of
Civil Procedure 4.1. However, the Superior Court rule maintains several existing
substantive differences, including the following language substitutions in section (a): 1)
“unless otherwise provided by statute, by a person who is not a party and not less than
18 years of age” is substituted for “by a person specially appointed for that purpose”; 2)
“District of Columbia” is substituted for “state where the district court is located”; and 3)
“applicable statute” is substituted for “federal statute.” Also, section (b) conforms to
D.C. Code 8 11-943 (2012 Repl.), which provides that any order of commitment for civil
contempt may be served not more than 100 miles from the District of Columbia.

COMMENT

Rule 4.1 is substantially identical to Federal Rule of Civil Procedure 4.1, which sets
forth provisions on service of process other than a summons or subpoena. Most of the
variations from federal rule language are self-explanatory. The principal change
involves the deletion from subdivision (b) of a provision for nationwide service of
process of a Federal court order for civil commitment of a person held to be in contempt
of a decree or injunction issued to enforce the laws of the United States. This provision
is not applicable to Superior Court and has thus been deleted.
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Rule 4-1. Service by pPublication-

—(a) REQUIREMENTS. Notices relating to proceedings in this cCourt of which
publication is required shall-must be published for the prescribed time in at least one
legal newspaper or periodical of daily circulation and any other newspaper or periodical
specifically designated by the Scourt.

(b) PROOF BY AFFIDAVIT. Publication shal-must be proved by affidavit of an officer or
agent of the publisher stating the dates of publication with an attached copy of the order
as published.

(c) DEFINITION. For purposes of this rule, a legal newspaper or periodical of daily
circulation shat-means a publication designated by the cCourt that is:

_ (1) devoted primarily to publication of opinions, notices and other information from the
courts of the District of Columbia;;

_ (2) circulated generally to the legal community;; and

_(3) published at least on each weekday that the Superior Court is in session.

COMMENT TO 2016 AMENDMENTS

Stylistic changes were made to this rule to conform with the 2007 amendments to
the Federal Rules of Civil Procedure.
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Rule 5. Servingee and fFiling efpPleadings and eOther pPapers-

(a) SERVICE: WHEN REQUIREDerviceWhenreguired.
(1) In General. ExeeptasUnless these rules provide otherwise-provided-in-these

Rules, each of the following papers must be served on every party:

(A) everyan order stating that service is required-by-its-terms-to-be-served;;

(B) everya pleading filed aftersubsequentte the original complaint, unless the
Ccourt orders otherwise-erders;;

(C) every-paperrelating-toa discovery paper required to be served upon a party,
unless the Ccourt orders otherwise-erders;;

(D) everya written motion, etherthanexcept one which-that may be heard ex parte;;
and

(E) everya written notice, appearance, demand, or offer of judgment, or any

desrgnaﬂen—ef—reeerd—enﬁappeal—and—&mllar paper-shall-be served-upon-eachof-the

(2) If a Party Fails to Appear. Any pleadings that assertsing a new eradditional-claims
for relief against any party in default must be served upon sueh-that party inthe-manner
provided-forservice-of stimmons-in-under Rule 4.

(3) Seizing Property. Ifa an action is begun by seizingure-of property; and-in-which no
person is or need be e+is-named as a defendant, any service required te-be-madeprior
tebefore the filing of an_appearance, answer, or claim-erappearance-shall must be
made upon the person who hadvirg custody or possession of the property at-the-time
ofwhen it was seizedure.

(b) SERVICE: HOW MADEMaking-service.
__(2)_Serving an Attorney. If Service-underRules-5(a)and77#{d)-on-a party is

represented by an attorney, service under this rule must be-is made on the attorney
unless the Ccourt orders service on the party.
_ (2) Service_in General. A paper is served under_this Rrule 5{a}-is-made-by:
__ (#A) handing it to the person;
__ (B#) leaving it:

(i) at the person's office with a clerk or other person in charge; or, if no one is in
charge, leaving-itin a conspicuous place in the office; or

(1) if the person has no office or the office is closed, leaving-it-at the person's
dwelling heuse-or usual place of abode with someone of suitable age and discretion
who residesing there-;
__(BC) mMailing a—cepyit to the_person’s last known address—of-the-persen-served-:
in which event Sservice by-nail-is complete upon mailing-;

___(SD) H-the-person-served-has-ho-known-address-leaving a-copyit with the Cclerk’s
office-ef-the-Court if the person has no known address:;

__(EP) Belivering-acopy-by-any-ethermeansineludingsending it by electronic means;

as permitted or required by administrative order or_as consented to in writing by the

person—in which event -the-persen-served-Sservice by-electronic-means-is complete
on transmlssmn but sew&e%ye%h%eensen%ed—mean&&eemple@#hen%heq@epsen

b%eieetpemt:—memq&unde%ue%(b}@(@}ls not effectlve |f the ervmg party maklng
service-learns that the-attempted-serviceit did not reach the person to be served-; or
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(F) delivering it by any other means that the person consented to in writing—in
which event service is complete when the person making service delivers it to the
agency designated to make delivery.

(3) [Omitted].

(c) SERVING NUMEROUS DEFENDANTSSame-Numerous-defendants.

(1) In General. Ifa any action in-which-there-areinvolves an unusually large numbers of
defendants, the Scourt_may, #pon motion or ofn its own-initiative,-may order that:

(A) service-ofthedefendants’ pleadings-efthe-defendants and replies thereto them
need not be served on other made-as-between-the-defendants;

(B)-and-that any cross-claim, counterclaim, ermattercenstituting-an-avoidance, or
affirmative defense_in those pleadings and replies to them -centained-therein-shallwill be
deemed-treated aste-be denied or avoided by all other parties; and

(C) thatthefiling ef-any such pleading and servingee it thereef-upon the plaintiff
constitutes due-notice of the pleadingit to the-all parties.

(2) Notifying Parties. A copy of every such order shal-must be served upon the parties
ir-such-mannerand-form-as the Ccourt directs.

(d) FILINGHing.

(1) Required Filings. Alilingsny paper after the complaint that is required to be
served-upen-a-party, other than those referred to in Rule 12-1(d)(2) and (e), shat-must
be filed with-the- Court-either-before-service-orwithin 57 days after service.; however;
tThe elerkshal-following discovery requests and responses must not aeeept—f-etbe filed
except as provided in Rule 5(d)(2) or until they are used in the proceeding—fiing:
depositions-transeripts, interrogatories, requests for documents_or tangible things or to
permit entry onto land, and requests for admission-and-respenses-thereto-exceptas-set
forth-below.

(2) Discovery Requests and Responses.

(A) Without Leave of Court. Discovery requests and responses may be filed, without
leave of court, if they are appended to a motion or opposition to which they are relevant.

(B) By Court Order. If not appended to a motion or opposition under Rule 5(d)(2)(A),
a party may only file discovery requests and responses by court order.

(C) Retaining Discovery Papers. The requesting party must retain the original

discovery paper, and must also retain personally, or make arrangements for the reporter
to retain, in the|r orlglnal and unaltered form any deposition transcrlptsmeh—have

muet—beacetamed unt|I the case is concluded in thls Ccourt, the t|me for notlng an appeal
or petitioning for a writ of certiorari has expired, and any such-appeal or petition has
been decided.

(D) Certlflcate Reqardlnq Dlscoverv Dtseevewpapetsendrdepesmeattansenpts

spenteeppuwtsuant_tametlen—A “CERTIFICATE REGARDING DISCOVERY ” settlng
forth all discovery that has occurred-te-date, shall-must be filed with the Ggourt as an
attachment to:
(&) any motion regarding discovery;
__ (2ii) any opposition to a dispositive motion based on the need for discovery; and
(3ii) any motion to extend Scheduling Order dates.
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_ (e3) Filing-with-the-Ceourt-definedHow Non-Electronic Filing is Made.
élé—[l;ﬂmg—pape#sﬂ—'lihe#mgﬂfA papers is flled by dellverlnq it:
_ (A)w
the Cclerk’s office; or

(B )ef—the—@eupt—e*eept—mat—the toa judge who agrees to accept it for f|||nq and who

must then may = = ,
shall-note thereon-the filing date on the Qage r and #eﬁhw&h—t#ansmﬂ—thempromptlv send
it to the Office-of-the-Cclerk’s office.

(4) Chambers Copy Required for Non-Electronic Filing. When a party files, by non-
electronic means, a On-the-date-ef-thefiling-of-any-motion, erefany-papers related to

thea motion (i-e.g., an opposition-te-a-metier, a memorandum of points and authorities,
exhibits, related-thereto-or a proposed order), the-party-filing-such-motion—papers-or
pretrial statements, and-or other papers described in SER-ChvilRule 16(d) and (e), the
party shalt-must deliver a chambers copy thereef-to a depository designated by the
Cclerk’s office efthe-Ceurt-for receipt of such papers by the assigned judge.

(A) Motions. Alerg-w\With the chambers copy of the-a motion, the moving party must

provide:

____ the-assignedjudge-with-(2i) an eriginal-proposed order; and

__ (2i) an addressed envelope or a mailing label for each counsel or unrepresented
party to the case.

(B) Oppositions. With the chambers copy of any opposition-te-a-metien, the filing
party-filing-the-eppesition must provide-the-assigned-judge-with an original-proposed
order.

(C) Filing by Mail. If the original document has-beenwas mailed, the chambers copy
may be mailed to chambers. But Nno other papers shall-should be delivered to the
judge's chambers unless the assigned judge so orders.

__(25) How Electronic Filing_is Made-electronically.
__(A) ElectronicFilingln General. As permitted or required by statute, rule or
administrative order, pleadings and filings may be electronically filed-by-electronic
means. A paper filed electronically is a written paper for the purposes of these rules.
Electronic Ffiling-by-electronic-means is complete upon transmission, unless the filing
party making-the-transmission-learns that the attempted transmission was undelivered
or undeliverable.

___(B) Form of Electronically Filed Documents-Electronicaly-Filed.

(i) Format-efElectronically-Filed-Boeuments. All_electronic filings submitted
electronically-shallmust, to the extent practicable, be formatted in accordance with the
applicable rules governing formatting of paper filings, and in suchany other-and-further
format as the Scourt may require-from-time-to-time.

__ (i) Signatures. Every document filed electronically through the Scourt's authorized
eFiling system shall-beis deemed to have been signed by the attorney who made or
authorized the filing-erauthorized-that-the-filing-be-made. Each filing shallmust bear
have either-an "/s/" or a typographical or imaged signature on the signature line. Below
the signature line, the filing attorney must list his or herthere-shallappear-the typed
name, address, telephone number, e-mail address and Bar number-ef-the-attorney-wheo

breittoc the fling.
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(i) Self-Represented Parties. If Aa self-represented party appearingpro-se-who

chooses to eFrleJehreughuse the Gcourt S authorrzed eFrIrng system—shaH—useLeﬁher—an

signature requrrements Irsted in Rule 5(d)(5)(B)(|) and (i) apply to him or her except that
no Bar number is required. A proe-seself-represented party shat-will be responsible for
the filing under Rule 11.

___(©) Maintenance of Original Document. Unless_the court orders otherwise-erdered
by-the-Ceurt, an original of all_electronically filed documents-filed-electronically,
including original signatures, shal-must be maintained by the filing party-fiing-the
deeument during the pendency of the case and through exhaustion of any appeals or
appeal times, andand the original documents shal-must be made available, u4pon
reasonable notice, for inspection by other counsel or the Scourt.

____(D) Service of Original Complaint and rRelated dDocuments. After electronically
filing efthe original complaint, a plaintiff is responsible for servingee upen-the

defendantpartie(s) is the responsibility of the filer and must be accomplished in

accordance wrth these rules Proof of service mustshau be filed electronrcally

(FE) Electronic Filing and Service of Orders and Other Papers The Gcourt may issue,
file, and serve notices, orders, and other documents electronically, subject to the
provisions of these rules, statutes or administrative order.

__(6F) Who shaliMust Electronically File-Eleetronically. By statute, rule or

administrative order, all attorneys representing parties may be required to submit
electronically fileings-electronically.

(G) Who May Electronically File. By statute, rule or administrative order, any persen
appearing-self-representedpre-se party, who has consented in writing, may
electronically file and serve documents electronically-and may be electronically
servedelectronically, if-they-have-consented-in-writing-thereto—and-if such activities are
provided for by the Scourt's e-fFiling program.

(H) Failure to Process Transmission. If the electronic filing is not filed because of a
failure to process it, through no fault of the sending-filing party, the Scourt shal-must
enter an order permitting-allowing the document to be filed nunc pro tunc to the date it
was sent-electronically filed, as long as the document is filed within ter{140} days of the
attempted transmission.
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(6) Exceptions to Electronic Filing.

(A) Documents Filed Under Seal. A motion to file documents under seal must be
electronically filed and served. But the documents to be filed under seal must be filed in
paper form, unless a different procedure is required by statute, rule, the court, or
administrative order. Documents filed under seal should be clearly marked as such by
the filing party.

(B) Exhibits and Real Objects. Exhibits to declarations or other documents that are
real objects (e.q., x-ray film or vehicle bumper) or which otherwise may not be
comprehensibly viewed in an electronic format may be filed and served by non-
electronic means, unless a different procedure is required by statute, rule, the court, or
administrative order.

(C) Chambers Copies.

(i) Paper chambers copies of electronically filed documents exceeding 25 pages
must be delivered to the clerk. Otherwise, unless specifically requested by the court or
required by administrative order, paper chambers copies of electronically filed
documents do not need to be delivered to the court.

(i) When motions are served, unless otherwise provided by administrative order, a
copy of the proposed order must be emailed to the judge’s eService email address in a
format that can be edited (i.e., a non-write protected format).

(fe) PRIVACY REQUIREMENT Srivacy-requirements._Privacy requirements are set forth
in Rule 5.2.

COMMENT TO 2016 AMENDMENTS
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Rule 5 differs substantially from Federal Rule of Civil Procedure 5, as amended in
2007.

Subsection (a)(1)(B) excludes language from the federal rule that permits courts to
make exceptions to the requirement that every pleading subsequent to the original
complaint be served on each of the parties when there is a large number of defendants.
This omission allows the court to make such exceptions in all cases.

Subsection (a)(1)(E) omits the former reference to a designation of record on
appeal. Rule 10 of the District of Columbia Court of Appeals is a self-contained
provision for the record on appeal, and it provides for service. This provision has also
been deleted from the federal rule. Deleted from subsection (a)(2) is the provision that
no service need be made upon parties in default for failure to appear. It is required, for
example, that a copy of a Rule 55-II(a) motion and affidavit be sent to a defendant who
is in default. If new or additional claims are asserted against parties in default, then such
parties must be served in the manner provided in Rule 4.

Subsection (b)(3) is omitted from this rule because it is inapplicable. The Superior
Court does not supply parties with facilities to transmit electronically filed documents.

Section (d) differs substantially from its federal counterpart. It includes a significant
amount of Superior Court specific material. Subsection (d)(1) is different in the following
ways: 1) the substitution of language that specifies the 7-day period within which papers
must be filed with the court; 2) the omission of language requiring a certificate of
service; 3) the addition of a provision excluding papers filed under Rule 12-1(d)(2) and
(e) from the filing requirements of section (d); and 4) the modification of lanquage, which
states that the specified discovery requests and responses must not be filed except as
provided in subsection (d)(2) or until they are used in the proceeding.

Subsection (d)(2) is unique to the Superior Court rule. It provides exceptions for
filing discovery papers. Additionally, it provides rules for retaining discovery papers and
submitting certificates regarding discovery.

Subsection (d)(3) is the same as subsection (d)(2) of the federal rule except that the
title has been modified and the phrase “clerk’s office” is substituted for “clerk”
throughout.

Subsection (d)(4) is unique to the Superior Court rule. It provides the rules for
submitting chambers copies. Specifically, it requires that any party filing a motion, any
paper related to a motion or a pretrial statement and other papers described in Rule
16(d) and (e), deliver a chambers copy of the motion or papers to judge assigned to the
case via a designated depository at the courthouse. If the original paper has been
mailed, the copy can likewise be mailed. Note, as to this matter, original papers should
never, unless ordered otherwise, be filed with a judge.

Subsection (d)(5) replaces subsection (d)(3) of the federal rule. This subsection
provides the specific rules for electronically filing documents in the Superior Court.

Subsection (d)(6) is unique to the Superior Court rule. It provides exceptions to the
mandatory electronic filing rules in subsection (d)(5). Certain documents may be filed
conventionally if they meet the requirements in this subsection.

Subsection (d)(4) of the federal rule is omitted in its entirety from Superior Court
Rule 5.

The privacy requirements of former Rule 5(f) are now set forth in new Rule 5.2.
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COMMENT TO 2006 AMENDMENTS

This Rule expresses the Court's concern about access to, and dissemination of,
private information in the Court's public records to the detriment of individuals whose
privacy is compromised simply because their otherwise private information is contained
in court filings. The risk of invasion of privacy is heightened where the court's public
records are made available through the internet. Although the Rule does not expressly
prohibit all use of personal identifiers and other private information, such as home
addresses, it is the policy of the Court that parties not include home addresses and
other private information in any court filings unless it is necessary to the matter being
litigated or is otherwise expressly required by statute or other Rules of the Court, such
as, for example, Rules 16(a)(2), 10-I(b), and 4(1)(2).

COMMENT

Several changes are made to Federal Rule of Civil Procedure 5. Deleted from
paragraph (a) is the provision that no service need be made upon parties in default for
failure to appear. It is required, for example, that a copy of a Rule 55-11(a)(3) affidavit be
sent to a defendant who is in default. If new or additional claims are asserted against
parties in default, then such parties must be served in the manner provided in Rule 4.
Unlike the federal rule which permits courts to make exceptions to the requirement that
every pleading subsequent to the original complaint be served upon each of the parties
because of the large number of defendants, the local rule would allow the Court to make
such exceptions in all cases. Paragraph (d) specifies the time within which papers must
be filed with the Court and provides that discovery papers or deposition transcripts shall
not be filed unless relevant to a motion or opposition or authorized to be filed by order of
the Court. Paragraph (e) requires that any party filing a motion, any paper related to a
motion or a pretrial statement and other papers described in SCR Civil 16(d) and (e),
deliver a chambers copy of such motion or papers to judge assigned to the case via a
designated depository at the Courthouse. If the original paper has been mailed, the
copy can likewise be mailed. Note, as to this matter, original papers should never,
unless ordered otherwise, be filed with a judge.
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Rule 5.1. Challenge to Validity or Constitutionality of a District of Columbia
Statute, Order, Requlation, or Enactment—Constitutional Challenge to a Federal
or State Statute—Notice, Certification, and Intervention
(a) NOTICE BY A PARTY. A party that files a pleading, written motion, or other paper
drawing into question the constitutionality of a federal or state statute, or the
constitutionality or validity under the District of Columbia Self-Government and
Government Reorganization Act of 1973, of a District of Columbia statute, order,
regulation, or enactment of any type, must promptly:

(1) file a notice of constitutional guestion or notice of question of validity stating the
question and identifying the paper that raises it, if:

(A) a federal statute is questioned and the parties do not include the United States,
one of its agencies, or one of its officers or employees in an official capacity;

(B) a District of Columbia statute, order, requlation, or enactment of any type is
gquestioned and the parties do not include the District of Columbia, one of its agencies,
or one of its officers or employees in an official capacity; or

(C) a state statute is questioned and the parties do not include the state, one of its
agencies, or one of its officers or employees in an official capacity; and

(2) serve the notice and paper on the Attorney General of the United States if a
federal statute is questioned—or on the Attorney General of the District of Columbia if a
District of Columbia statute, order, regulation, or other enactment is questioned—or on
the state attorney general if a state statute is questioned—either by certified or
registered mail or by sending it to an electronic address designated by the attorney
general for this purpose.

(b) CERTIFICATION BY THE COURT. Where a notice is required under Rule 5.1(a),
the court must certify to the appropriate attorney general that a federal or state statute—
or a District of Columbia statute, order, regulation, or other enactment—has been
questioned.

(c) INTERVENTION; FINAL DECISION ON THE MERITS. Unless the court sets a later
time, the appropriate attorney general may intervene within 60 days after the notice is
filed or after the court certifies the challenge, whichever is earlier. Before the time to
intervene expires, the court may reject the challenge, but may not enter a final judgment
holding the statute, requlation, order, or other enactment unconstitutional or otherwise
invalid.

(d) NO FORFEITURE. A party’s failure to file and serve the notice, or the court’s failure
to certify, does not forfeit a claim or defense that is otherwise timely asserted.

COMMENT TO 2016 AMENDMENTS

This rule adopts, with certain modifications and additions, the corresponding federal
rule, which was adopted in 2006. Consistent with the approach taken by the federal
rules, the current rule moves requirements to Rule 5.1 from Rule 24(c), which
addresses the criteria and procedures for intervention.

The rule adds a notification provision for acts, orders, requlations, or enactments
exclusively applicable to the District of Columbia so that the court will follow as nearly as
possible the notification procedure prescribed for courts of the United States in 28
U.S.C. 8 2403. In order to assist the court in fulfilling its notification responsibilities
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under this section, the rule requires an alerting inscription on every pleading the filing of
which makes such notification necessary.

The District of Columbia Self-Government and Governmental Reorganization Act of
1973, Public Law 93-198 (also known as the District of Columbia Home Rule Act), is
reported in its entirety at D.C. Code 8§ 1-201.01 to -207.71 (2014 Repl. & 2016 Supp.).
Individual sections of the Act are codified throughout the D.C. Code, and a listing of
those sections and references to their counterparts in the D.C. Code can be found in the
Disposition Table in Volume 23 (Tables) of the 2012 Replacement Edition of the D.C.
Code, pp. 323-25.
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Rule 5.2. Privacy Protection for Filings Made with the Court
(a) REDACTED FILINGS. Unless the court orders otherwise, a party or non-party must,
in an electronic or paper filing with the court, entirely redact an individual's social-
security number, taxpayer-identification number, birth date, the name of an individual
known to be a minor, and any financial-account number. Where the content of the
redaction is not self-evident, the party must:

(1) file the document with the acronym “SSN” placed where the individual's social-
security number would have been included:;

(2) file the document with the acronym “TAX ID” placed where the individual's
taxpayer-identification humber would have been included;

(3) file the document with the acronym "DOB" placed where the individual's date of
birth would have been included;

(4) substitute a minor’s initials wherever the minor’'s name appears; and

(5) include only the last four digits of the financial-account number.
(b) EXEMPTIONS FROM THE REDACTION REQUIREMENT. The redaction
requirement does not apply to the following:

(1) a financial-account number that identifies the property allegedly subject to
forfeiture in a forfeiture proceeding;

(2) the record of an administrative or agency proceeding;

(3) the official record of a state-court proceeding;

(4) the record of a court or tribunal, if that record was not subject to the redaction
requirement when originally filed:;

(5) a filing covered by Rule 5.2(d);

(6) [Omitted]; and

(7) an application filed pursuant to Rule 205 (change of hame).
(c) [Omitted].
(d) FILINGS MADE UNDER SEAL. The court may order that a filing be made under
seal without redaction. The court may later unseal the filing or order the person who
made the filing to file a redacted version for the public record.
(e) PROTECTIVE ORDERS. For good cause, the court may by order in a case:

(1) require redaction of additional information; or

(2) limit or prohibit a nonparty’s remote electronic access to a document filed with the
court.
() MOTION FOR ADDITIONAL UNREDACTED FILING UNDER SEAL. A person
making a redacted filing may file a motion to file an unredacted copy under seal. If
granted, the court must retain the unredacted copy as part of the record.
(0) OPTION FOR FILING A REFERENCE LIST. A filing that contains redacted
information may be filed together with a reference list that identifies each item of
redacted information and specifies an appropriate identifier that uniguely corresponds to
each item listed. The list must be filed under seal and may be amended as of right. Any
reference in the case to a listed identifier will be construed to refer to the corresponding
item of information.
(h) WAIVER OF PROTECTION OF IDENTIFIERS. A person waives the protection of
Rule 5.2(a) as to the person’s own information by filing it without redaction and not
under seal.
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() RESPONSIBILITY TO REDACT. The responsibility for redacting these personal
identifiers rests solely with counsel or an unrepresented person or entity making the

filing.

COMMENT TO 2016 AMENDMENTS

This rule is identical to Federal Rule of Civil Procedure 5.2 except that: 1) section (a)
has been modified to require that parties redact entirely social-security numbers, dates
of birth, and taxpayer-identification numbers; 2) subsection (b)(6) and section (c) have
been omitted as inapplicable; and 3) section (f) has been modified to require a motion to
file a document under seal.

The modifications to section (a) were made because the Superior Court was
concerned that filing portions of social-security numbers, dates of birth, and taxpayer-
identification numbers might increase the risk of identity theft by making the critical
portions of such numbers readily accessible. Such numbers are not necessary for
adjudication of Civil Division cases because, unlike the federal courts, the Superior
Court does not hear Social Security Administration appeals. To the extent such
numbers are relevant to a proceeding, the parties may file the necessary documents
under seal.

The obligation that previously existed in Rule 5(f), requiring all redacted information
be replaced with acronyms has been modified in this rule to only require the use of
acronyms where the content of the redaction is not self-evident. The court concluded it
was burdensome to require an acronym when redacting because, in most instances, the
nature of the item redacted will be self-evident from the context.
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Rule 5-1. Proof of sService-

(a) IN GENERAL. Proof of service of filings required or permitted to be served (other
than those for which a method of proof is prescribed elsewhere in these Rrules or by
statute) and proof that chambers copies have been supplied to the assigned judge as
required by Rule 5(de), shal-must be filed before any other action is te-be-taken_on that
filingthereen. The proof shal-must show the date and manner of service on the parties
and delivery to the judge, and may be made by:

__ (1) written acknowledgment-thereof;;

_ (2) by-affidavit of the person making service or deliverys;;

__(3) by-certificate of a member of the Bar of this Scourt;; or

_ (4)by other proof satisfactory to the Scourt.

(b) FAILURE TO MAKE PROOF; AMENDING PROOF. Failure to make such-proof will
not affect the validity thereefof service. The €court may at any time allow the proof to be
amended or supplied, unless to do so would result in material prejudice to a party.

COMMENT TO 2016 AMENDMENTS

Stylistic changes were made to this rule to conform with the 2007 amendments to
the Federal Rules of Civil Procedure.
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Rule 5-1l. Pleadings and eOrders aAffecting eEstates of ¥Veterans-

A copy of any pleading or order affecting the estate of a veteran shall-must be
mailed to the United States Department of Veterans Affairseministration by the party
filing or obtaining the same.

COMMENT TO 2016 AMENDMENTS

Stylistic changes were made to this rule to conform with the 2007 amendments to
the Federal Rules of Civil Procedure.

This rule helps the United States Department of Veterans Affairs fulfill its statutory
responsibility of ensuring that federal funds disbursed to veterans are properly
expended and accounted for. See 38 U.S.C. § 5502. Parties should mail copies of
pleadings and orders to:

Office of Regional Counsel

U.S. Department of Veterans Affairs

1722 | Street, NW, Suite 302

Washington, DC 20421
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Rule 5-1ll. Sealed or eConfidential dDocuments-
(a) SEALING.

(1) In General. Absent statutory authority, no case or document may be sealed
without ar written court order-frem-the-Court. Any document filed with the intention of
being sealed shall-must be accompanied by a motion to seal or an existing written
order. The document will be treated as sealed, pending the ruling on the motion.

(2) Electronically-Filed Cases. For cases that are electronically filed, the motion to
seal must be electronically filed and redacted as necessary for the public record. If the
motion to seal is granted, an unredacted motion to seal with the materials sought to be
placed under seal must be delivered in paper form to the clerk’s office for filing. Any
subsequent documents allowed to be filed under seal must be filed in paper with the
clerk’s office.

(3) Failure to Comply with this Rule.

(A) Failure to File Motion to Seal. Failure to file a motion to seal will result in the
pleading or document being placed in the public record.

(B) Failure to Redact Electronically Filed Documents. Filing an unredacted
document electronically before or after a motion to seal is granted will result in the
document being placed in the public record.

(b) IN CAMERA INSPECTION.

(1) Submission. Unless otherwise ordered or etherwise-specifically-provided in these
Rrules, all documents submitted for a confidential in camera inspection by the Scourt
must be submitted to the clerk securely sealed; if they -whieh-are:

__ (A) the subject of a Pprotective Oorder;
___5.(B) which-are-subject to an existing written order that they be sealed;; or

(C)-which-are the subject of a motion fersuch-erdersrequesting that they be sealed;

(2) Required Notation. The envelope_or /box containing steh-documents_being
submitted for in camera inspection -shalmust contain a conspicuous notation such as
"DOCUMENT UNDER SEAL" or "DOCUMENTS SUBJECT TO PROTECTIVE ORDER"
or the-something equivalent.

(c) OTHER FILING REQUIREMENTS. The face of the envelope/ or box shalmust also
contain the case number, the title of the Scourt, a descriptive title of the document and
the case caption unless such information is to be, or has been, included among the
information ordered sealed. The face of the envelope_or /box shallimust also contain the
date of any written order or the reference to any statute permitting the item to be sealed.
(d) HOW TO SUBMIT SEALED MATERIALS. Fiings-ef-sSealed materials shalimust be
filedmade-enly in the Cclerk's Ooffice during regular business hours. Sueh-fFilings of

sealed materials at the security desk isare prohibited-because-the-Security Officers-are
horized i ol

COMMENT TO 2016 AMENDMENTS

Stylistic changes were made to this rule to conform with the 2007 amendments to
the Federal Rules of Civil Procedure. Provisions related to electronic filing were also
added.
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Rule 5-111(a)(3) does not prohibit the court, in the appropriate exercise of its
discretion, from sealing documents already in the public record on motion of a party or
on its own initiative.
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Rule 6. Computing and Extending Time; Time for Motion Papers-
(a) COMPUTING TIMEemputation. The following rules apply lin computing any time
penodet—ﬂme—eresenbed—er—aﬂex%d—by specified in these rules, byin any court order-ef
Coutt, or in any by-any-applicable-statute that does not specify a method of computing
time:.
(1) Period Stated in Days or a Longer Unit. When the period is stated in days or a

longer unit of time:

(A) Eexclude; the day of the eventaet-event-or-default thatfrom-which-the
designated-period-of-time begins-triggers the period;terun-shal-notbe-included-:

(B) count every day, including intermediate Saturdays, Sundays and legal holidays;
and when-the-period-isless than-11 days.

(C) include Fthe last day of the period, but if the last day se-computed-shall-be

ineleded—enJress—n—ls a Saturday, a—Sunday, ora Iegal hollday epwhen—the—aet—te-be

Qletcl»(—ls—elesed—m—wh%h—event the perlod contlnues to runs unt|I the end of the next day
thatwhich is not a Saturdav, Sundav, or qual hohdavenee#thee#etementtenedday&

(2) Perlod Stated |n Hours When the perlod is stated in hours:

(A) beqgin counting immediately on the occurrence of the event that triggers the
period;

(B) count every hour, including hours during intermediate Saturdays, Sundays, and
legal holidays; and

(C) if the period would end on a Saturday, Sunday, or legal holiday, the period
continues to run until the same time on the next day that is not a Saturday, Sunday, or
legal holiday.

(3) Inaccessibility of the Clerk's Office. Unless the court orders otherwise, if the clerk's
office is inaccessible:

(A) on the last day for filing under Rule 6(a)(1), then the time for filing is extended to
the first accessible day that is not a Saturday, Sunday, or legal holiday; or

(B) during the last hour for filing under Rule 6(a)(2), then the time for filing is
extended to the same time on the first accessible day that is not a Saturday, Sunday, or
legal holiday.

(4) "Last Day" Defined. Unless a different time is set by a statute or court order, the
last day ends:

(A) for electronic filing, at midnight in the court's time zone; and

(B) for filing by other means, when the clerk's office is scheduled to close.

(5) "Next Day" Defined. The "next day" is determined by continuing to count forward
when the period is measured after an event and backward when measured before an
event.

(6) “Legal Holiday” Defined.As-used-n-this Rule-and-in-Rule77{e); "lLegal holiday"
means:

(A) the day set aside by statute for observingireludes New Year's Day, Birthday-of
Martin Luther King; Jr.’s Birthday, Washington's Birthday, Memorial Day, Independence
Day, Labor Day, Columbus Day, Veterans’ Day, Thanksgiving Day,_or Christmas Day;;
and

34



(B) any ether-day declaredappeinted-as a holiday by the President or the-Congress
ofthe United-States, or by-the Districtof Columbiaobserved as a holiday by the court.
(C) [Omitted].
(b) EXTENDING TIME.

(1) In General. Entargement-When by these-Rules-or-by-a-notice-given-thereunderor
by-erderof-court-an act_ may or must be done-is+equired-or-allowed-to-be-done-at-or
within a specified time, the Scourt_may, for good cause, extend the time:

___-shewn-may-atany-time-in-its-discretion (AZ) with or without motion or notice if the
court acts, or if theerderthe-period-enlarged-f request therefor-is made, before the
original time or its extension expires;ation-ofthe-period-originally-preseribed-oras
extended-by-aprevious-order; or
____(2B) »pon motion made after the time has expiredation-of-the-specified-period-permit
the-actto-be-done-where-the if the party failedure to act becausewas-theresult of
excusable neglect.

(2) ;Exceptions. buti+mayA court must not extend the time fertaking-anyto actien
under Rules 50(b) and (de)(2), 52(b), 59(b), (d), and (e), and 60(b);-exceptto-the-extent
(c) {Ormitted]:

(eI)—TIME FOR SERVING AFFIDAVITS+me—fer—sepwng—aﬁﬁdaWes —\ALIC}eﬁ-a—ncre%len—mC

Any affldav
supportlnq a motion or opposition must be served Wlth the motion or opposition unless

the court orders otherwise.

(de) ADDITIONAL TIME AFTER CERTAIN KINDS OF SERVICEdditienattime-after
certain-kinds-ef-service. Whenever a party may or must er+ay-act within a specified
timepreseribed-period after being servediee and service is made under Rule 5(b)(2)(BC)
(mail), (€D)_(leaving with the clerk), or (EB)_(other means consented to), 3 days are
added after the preseribed-period would otherwise expire under subdivisionRule 6-(a).

COMMENT TO 2016 AMENDMENTS

This rule is identical to Federal Rule of Civil Procedure 6, as amended in 2007, 2009,
and 2016, except for 1) deletion of reference to local rules; 2) modification of subsection
(a)(6)(B) to include holidays observed by the court, which made subsection (a)(6)(C)
inapplicable; and 3) in section (c) (formerly section (d)), retention of language reflecting
District of Columbia practice for service of affidavits in support of a motion or opposition.
As explained in the Advisory Committee Notes to the federal rule, the 2009 federal
amendments were intended to simplify and clarify the process for computing deadlines.

COMMENT

Rule 6 identical to Fed. Rule of Civil Procedure 6 except for deletion from section (a)
of reference to local rules of district courts and states in which district courts are held,
deletion from section (b) of reference to Federal Rule 74(a), which prescribes the
method of appeal from a judgment of a magistrate, and revision of section (d) in
accordance with local practice respecting service of motions and affidavits. In addition,
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section (a) of the Superior Court Rule, like Superior Court Criminal Rule 45(a), has been
modified to permit an extra day for the computation of time for the filing of legal papers
only when the office of the clerk has been ordered closed.
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Rule 6-1. Continuous Ssession of Court-
Terms of court are abolished. The cCourt wishall be in continuous session.

COMMENT TO 2016 AMENDMENTS

Stylistic changes were made to this rule to conform with the 2007 amendments to
the Federal Rules of Civil Procedure.
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TITLE lll. PLEADINGSleadings ANDand MOTIONSetions-

Rule 7. Pleadings aAllowed; fForm of mMotions_and Other Papers-
(a) Pleadings—PLEADINGS. Only these pleadings are allowed:

(1) Fhere-shall-be-a complaint and,

(2) an answer to a complaint;

(3) an answera+reply to a counterclaim denroeminated-designated as_a counterclaim
S

(4) an answer to a cross-claim;

(5) Hthe-answercontains-a-cross-claim:;-a 3rdthird-party complaint;;
(_) an answer to a th|rd party complarnt and

party-answer.

(b) Metions-and-otherpapers: MOTIONS AND OTHER PAPERS.
(1) In General. A request for a Application-to-the-Ccourt fer-an-order shalk-must be

made by motion. _The motion must:

(_Lwh%h—untess—maae—daﬂng—a—hearnﬁ—eptnal—sha#be—madabe in writing_unless

made during a hearing or trial;;
(B)shall state with particularity the grounds for seeking the order;therefer; and

(C)shall-setforth state the relief er-erder-sought.

(2) Eorm. The Rrules governing appleable-te-captions;-sighing; and other matters of
form efin pleadlngs apply to aIerotlons and other papers. provided for by these Rules.

COMMENT TO 2016 AMENDMENTS

This rule is identical to Federal Rule of Civil Procedure 7, as amended in 2007.

COMMENT

Civil Rule 7 has been amended to clarify that the Court may impose sanctions
against litigants who engage in improper motions practice. A new provision has been
added to this rule to make explicit that the certification requirements and sanctions set
forth in new Civil Rule 11 apply as well to motions filed with the Court.
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Rule 7.1. Disclosure Sstatement-

(a) Who-mustfileWHO MUST FILE; CONTENTS:. nongovernmental-corporate-party-

A nongovernmental corporate party te—an—aeﬂen—er—pmeeedmg—must file two-2 copies of
a statement-disclosure statement that:

(1) identifies any parent corporation and any publicly held corporation that
ewnsowning 10% or more of its stock; or
(2) states that there is no such corporation.

(b) FimeforfiingTIME TO FILE:; supplementaHilingSUPPLEMENTAL FILING. A party
must:: A—paﬁy—mast—@ab}eet—te—mr@)-
(1) file the Rule7#1{a)statement-with-its-disclosure with its first appearance, pleading,

petition, motion, response, or other request addressed to the Scourt;; and

(2) promptly file a supplemental statement upen-if _any required information changes.
(c) COLLECTION AND SUBROGATION CASE PROCEDURES. A plaintiff need not file
a statement in a case filed pursuant to Sivi-Rule 40-111(a) unless the defendant files a
responsive pleading or otherwise appears to contest the allegations contained in the
complaint. In a case in which such a pleading is filed or a defendant appears, the
statement shallmust be filed promptly.

COMMENT TO 2016 AMENDMENTS

Paragraphs (a) and (b) are identical to Federal Rule of Civil Procedure 7.1, as
amended in 2007. Section (c), which is unique to the Superior Court rule, is retained
from the prior version of this rule.

39



Rule 7-1. Stipulations-

NoNeither the court nor a master-stipulation-shall-be will considered-by-the-Courtin
any-action-before-it_a stipulation unless the-same-bethe stipulation is:
__ (1) in a writing signed by the parties therete-or their attorneys; er
_ (2) made on the record before the cSourt or a master-at-areported-hearing; or
__(3) made in the taking of a deposition and recorded by or at the direction of the officer
before whom the deposition is being taken.

COMMENT TO 2016 AMENDMENTS

Stylistic changes were made to this rule to conform with the 2007 amendments to
the Federal Rules of Civil Procedure.

COMMENT

Rule 7-1 is identical to former Rule 43-II. The location of the Rule was changed in
order to avoid the impression that stipulations are limited to evidentiary matters.
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Rule 8. General Rrules of Ppleading-
(a) CLAIMIaims forFOR RreliefELIEF.
A pleading that states which-setsfoerth-a claim for relief —whetheran-eriginal-claim,;
counterclaim, cross-claim, or 3rd-party claim, shallmust contain:

_ (1) a short and plain statement of the grounds forupen-which the Ccourt's jurisdiction
elepenels unless the Ccourt already has jurisdiction and the claim needs no new
grounds-efjurisdictional to-support-it;;

_ (2) a short and plain statement of the claim showing that the pleader is entitled to
relief;; and

_ (3) a demand for judgmentfor-the relief sought, which-the-pleaderseeks. may include
Rrelief in the alternative or ef-several-different types may-be-demandedof relief.

(b) DEFENSESefenses; ADMISSIONS ANDform-of dDENIAL Senials.

(1) In General. In responding to a pleading, a A-party must:

(A)shall state in short and plain terms the-party'sits defenses to each claim asserted
against it; and
(B) shalladmit or deny the averments-allegations asserted against it by an opposing
partyupon-which-the-adverse-party relies.
(2) Denlals—Respondlnq to the Substance l#a—p&rtwrswrtheut—kneweelgeet

stateenelthts—l%heeﬁeetee%}elemal.—ﬂl;genlals shaumust falrly respond tomeet the
substance of the averments-deniedallegation.

(3) General and Specific Denials. When-a-pleaderA party that intends in good faith to
deny all the allegations of a pleading—including the jurisdictional grounds—may do so
by a general denial. A party that does not intend to deny all the the allegations must
either specifically deny designated allegations or generally deny all except those
specifically admitted.

(4) Denying Part of an Allegation. A party that intends in good faith to deny only a-part
or-a-gualification-of an allegationaverment-the-pleader must admit the part that is true
and deny the rest.

(5) Lacking Knowledge or Information. A party that lacks knowledge or information
sufficient to form a belief about the truth of an allegation must so state, and the
statement has the effect of a denial.

eb#gattens—set—feltth—m—Rute—l—l— (6) Effect of Falllnq to Denv An aIquatlon—other than

one relating to the amount of damages—is admitted if a responsive pleading is required
and the allegation is not denied. If a responsive pleading is not required, an allegation
is considered denied or avoided.

(c) AEEIRMATIVEffirmative defensesDEFENSES.

(1) In General. In respondinghi-pleading to a preceding-pleading, a party mustshal set
forth-affirmatively state any avoidance or affirmative defense, including:
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____. accord and satisfaction;

____.; arbitration and award;;

___..assumption of risk;

____.; contributory negligence;; discharge-in-bankruptey;

____.duress;

___; estoppel;

____.; failure of consideration;

s fraud;

s illegality;

____.;injury by fellow servant;

s laches;

. 5license;

____7 payment;

s release;

____.;resjudicata;

____.; statute of frauds;

____.; statute of limitations;_and
> waiver.

(2) Mistaken Designation.;-and-any-ethermatter-constituting-an-aveoidance-of
affirmative-defense. |[When a party has-mistakenly designatesd a defense as a
counterclaim, or a counterclaim as a defense, the Scourt musten-terms, if justice so
requires, shal-treat the pleading as though it were correctly designated, and may

impose terms for doing so#—there—lmel—been—a—preper—elesqgnaﬂen

{e)}-PLEADINGleading toeTO bBeE €ConeciseONCISE ardAND dDirectlRECT,;

ALTERNATIVE STATEMENTS:; leonsistereyNCONSISTENCY.

(1) In General. Each allegationaverment-ofapleading-shall must be simple, concise,
and direct. No technical forms efpleadings-ermetions-areis required.

(2) Alternative Statements of a Claim or Defense. A party may set ferth-2out two or
more statements of a claim or defense alternately or hypothetically, either in a singlet
count or defense or in separate_ones-counts-or-defenses. If a party makes alternative
When 2 or more statements are made in the alternative and 1 of them if made

independenthy-would-be-sufficient, the pleading is ret-made-nsufficient_if any one of
them is sufficient-by-the-insufficiency-of L-or-meore-of the-alternative statements.

(3) Inconsistent Claims or Defenses. A party may alse-state as many separate claims
or defenses as |t has as%heﬂean%hasregardless of consstencyandwhetheebaseeLee

(ef) CONSTRUINGenstruction-of pPleadingsLEADINGS.

AlpPleadings shallmust be se-construed so as to do substantialjustice.

COMMENT TO 2016 AMENDMENTS
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This rule is identical to Federal Rule of Civil Procedure 8, as amended in 2007 and
2010. In addition to stylistic changes, "discharge in bankruptcy" is deleted from the list
of affirmative defenses. Under 11 U.S.C. 8 524(a)(1) and (2), a discharge voids a
judgment to the extent that it determines a personal liability of the debtor with respect to
a discharged debt. The discharge also operates as an injunction against
commencement or continuation of an action to collect, recover, or offset a discharged
debt. For these reasons it is confusing to describe discharge as an affirmative defense.
But § 524(a) applies only to a claim that was actually discharged. Several categories of
debt set outin 11 U.S.C. 8§ 523(a) are excepted from discharge. The issue whether a
claim was excepted from discharge may be determined either in the court that entered
the discharge or—in most instances—in another court with jurisdiction over the
creditor's claim.

COMMENT
Identical to Federal Rule of Civil Procedure 8.
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Rule 9. Pleading Sspecial Mmatters-
(a) CAPACITY OR AUTHORITY TO SUE; LEGAL EXISTENCEapacity.

(1) In General. Except when required to show that the court has jurisdiction, a
pleading need not allege:

(A) HHshetnecessary-to-averthe-capaeity-of-a party’s capacity to sue or be sued;
(B) erthea party’s authority ef-a-party-to sue or be sued in a representative capacity;

or
(C) the legal existence of an organized association of persons that is made a party.;

I o I he iurisdict »
(2) Ralsmq Those Issues When—a—p&ﬁy—degpes—ﬂo raise any of thos e issues, as-to

desiringto—raise—the-issue-shall-do so by a specific nega%we—a#e#memdenlal which
shallmust stateinelude-such any supporting factsparticdlars-as that are peculiarly within

the pleaderarty's knowledge.

(b) FRAUD OR MISTAKE; CONDITIONS OF MINDraud;-mistake-condition-of-the-mind.

In alleging—averments—ef fraud or mistake, a party must state with particularity the
circumstances constituting fraud or mistake-shall-be-stated—with—particularity. Malice,
intent, knowledge, and other conditions of mind-ef-a person’s mind may be allegaverred
generally.

(c) CONDITIONS PRECEDENTenditionsprecedent.
In pleading the-performance-or-occurrence-of-conditions precedent, it is-sufficesient to

allegever generally that all conditions precedent have_occurred or been performed-er
have-eceurred. But when A-denyingial that a condition precedent has occurred or been
of performedance-er-ocedrrence, a party must-shall-be-made-speeificallyand do so with
particularity.

(d) OEEICIAL DOCUMENT OR ACTfficial-document-oract.

In pleading an official document or official act, it is—sufficesient to allegever that the

document was legally issued or the act legally done-ir-comphance-with-taw.

(e) JUDGMENTudgment.

In pleading a judgment or decision of a domestic or foreign court, a judicial or quasi-
judicial tribunal, or ef-a board or officer, it is-sufficesient to pleadaver the judgment or
decision without setting-ferth-matter-showing jurisdiction to render it.

(N TIME AND PLACEimne-andplace.

Forthe-purpese-of-testing-the-sufficiency-of-a-pleadingavermentsAn allegation of time
and place isare material and shall be considered like all other averments of material

matterwhen testing the sufficiency of a pleading.

(g) SPECIAL DAMAGE Special-damage.

If anWhen items of special damage isare claimed, it mustthey-shall be specifically
stated.

(h) [Deleted].

COMMENT TO 2016 AMENDMENTS

Rule 9 has been amended consistent with the 2007 stylistic changes to Federal
Rule of Civil Procedure 9.
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COMMENT

Rule 9 identical to Federal Rule of Civil Procedure 9 except for deletion of section
(h) thereof dealing with claims for relief "within the admiralty and maritime jurisdiction”
which are within the exclusive jurisdiction of federal District Courts. See 28 U.S.C. §
1333(1).
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Rule 10. Form of Ppleadings-

(a) CAPTIONaption; NAMES OF PARTIESnames-of parties.

Every pleading must haveshall-contain a caption with the court'ssettingferth-the name
of-the-court, athe title-of-the-action, athe file number, and a Rule 7(a) designation.-as-in
Rule#(a); The title of the complaint must and-the-name_all the-er-rames-of-the-party-or

parties; the title of other pleadings, after naming the first party on each side, may refer

generally to other partiesen-whose-behalf-the-pleading-isfiled. If a case has been

assigned to a specific judge or magistrate judge, the name of that judge or magistrate
judge and, when known, the calendar number must appear below the file number on

everv pleadlnq lﬁh&easehas—bee#as&gned%ea—spee%&alend&#epa—anglequdg&

(b) PARAGRAPHSaragraphs; SEPARATE STATEMENTS. separate-statements:

A _party must state its claimsH-averments-ef-claim or defenses shallbe-made-in
numbered paragraphs, the-contents-of-each ef-which-shall-be-limited as far as
practicable to a statement-ef-a-single set of circumstances.; and-A later pleadinga
paragraph may be referred te-by number to a paragraph in an earlierin-all-sueceeding
pleadings. If doing so would promote clarity, Eeach claim founded upon a separate
transaction or occurrence—and each defense other than_a denials—shalmust be

stated in a separate count or defense-whenevera-separationfacilitates-the-clear
presentation-of the - matters setforth.

(c) ADOPTION BY REFERENCE; EXHIBITSdeoption-by-reference-exhibits.
A Sstatements in a pleading may be adopted by reference elsewhere in a-differentpart

of-the same pleading or in any other pleading or in-ary-motion. A copy of any written
instrument thatwhieh is an exhibit to a pleading is a part thereof the pleading for all
purposes.

COMMENT TO 2016 AMENDMENTS

Rule 10 has been amended consistent with the 2007 stylistic changes to Federal
Rule of Civil Procedure 10.

COMMENT

Rule 10 is identical to Federal Rule of Civil Procedure 10 except for the additional
requirement that the calendar number or the judge's name be placed on the pleading. A
similar provision was formerly in Rule 40-li(e). Rule 40-I(a) contemplates two different
types of case assignment. In almost all instances, a case will be assigned to a particular
calendar. Such a case may be transferred from one judge to another as judicial
assignments change; for these cases the caption should contain the calendar number
only. In exceptional circumstances, a particular judge may be assigned permanently to
a case; for these cases the caption should contain the judge's name. Note, that in
certain cases described in Rule 24(c) the pleading must bear immediately below the
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caption the inscription "RULE 24 NOTIFICATION REQUIRED." Note that the
requirements of Rule 10 apply not only to pleadings but also to the form of all motions
and other papers provided for by the civil rules. See Rule 7(b)(2).
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Rule 10-1. Pleadings: Stationery and tLocational {information-

(a) STATIONERY:; TITLE; RELIEF PRAYEDtationery;-titlerelief-prayed.

——Pleadings and like papers shal-must be on opaque white paper, approximately 11
inches long and 8 1/2 inches wide, without back or cover, fastened at the top and
stating under the caption the nature of the pleading and the relief, if any, prayed.

(b) LOCATIONAL INFORMATIONecationaknfermation: PLEADINGS AND OTHER
PAPERSleadings-and-otherpapers.

— The istfirst pleading filed by or on behalf of a party shall-must set forth in the
caption the party's name, full residence address, and unless the party is represented by
counsel, the party's telephone number, if any. All subsequent pleadings and other
papers filed by or on behalf of a party shall-must set forth the name, full residence
address and telephone number of the party, unless that party is represented by counsel.
If a party is represented by counsel, all pleadings or other papers shall-must set forth
the name, office address, telephone number, e-mail address, and Bar number of the
attorney. The names, addresses, email addresses, and telephone numbers so shown
shallwill be conclusively deemed to be correct and current. It is the obligation of the
attorney or unrepresented party whose address, email address, or telephone number
has been changed to give immediately noticefy to the appropriate branch or office within
the Civil Division and all other attorneys and unrepresented parties named in the case
of this change. Attorneys must include their Bar number in all such notices. Should a
party incur expenses, including reasonable attorney's fees, due to the failure of any
other party, or that party’s attorney, to give prompth~give notice of a change of address,
email address, or telephone number, the cSourt, upon motion or upon its own initiative,
may order the party failing to give notice to reimburse the other party for expenses
incurred.

(c) NONCONFORMANCE WITH ABOVEeneconfermance-with-above.

——A pleading or other paper not conforming to the requirements of this Rrule shat-will
not be accepted for filing.

COMMENT TO 2016 AMENDMENTS

Stylistic changes were made to this rule to conform with the 2007 amendments to
the Federal Rules of Civil Procedure.
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Rule 11. Signing ef-Ppleadings, Mmotions, and Oether Papersfiings;
rRepresentations to Court; sSanctions-

(a) SIGNATUREigrature.

Every pleading, written motion, and other paperfiing-shal must be signed by at least
one attorney of record in the attorney's individudal-name—-or by a party personally; if the
party is retunrepresented-by-an-attorney,-shallbe-signed-by-the party. Each-filing
shallThe paper must state the signer's address, e-mail address, and telephone number
and-ematladdresstany. If the filing is submitted through the Court’s authorized eFiling
program, Rule 5(de)(52)(B)(ii) and (iii) will govern the signing of any electronic filing. A
name affixed by a rubber stamp shal-will not be deemed a signature. Unless aExcept
when-otherwise-specifically-provided-by rule or statute specifically states otherwise, a

pleadings need not be verified or accompanied by an affidavit. The court must strike

Aan unsigned paperfiing-shall-be-stricken unless_the omission is promptlyef-the
signature-is corrected premptlyafter belng called to the attornev s or partv S attentlone#

(b) REPRESENTATIONS TO THE COURTepresentahens—te—eeurt

By presenting to the court a pleading, written motion, or other paper, including an
electronrc frlrnq—(whether by srgnrng frlrng submrttlng or Iater advocatlng ity—a
Hg-an attorney or
unrepresented party rs—certlflesyrng that to the best of the person 's knowledge
information, and belief, formed after an inquiry reasonable under the circumstances:;—
_(2) itis not being presented for any improper purpose, such as to harass,-e+te cause
unnecessary delay, or needlessly increase in-the cost of litigation;

_ (2) the claims, defenses, and other legal contentions thereinr-are warranted by existing
law or by a nonfrivolous argument for the-extendingsien, modifyingicatien, or reversingat
of existing law or_for-the establishingment-ef new law;

__(3) the allegations-and-ether-factual contentions have evidentiary support or, if
specifically so identified, willare likely to-have evidentiary support after a reasonable
opportunity for further investigation or discovery; and

_ (4) the denials of factual contentions are warranted on the evidence or, if specifically
so identified, are reasonably based on belief or a lack of information-erbelef.

(c) SANCTIONSanetions.

(1) In General. If, after notice and a reasonable opportunity to respond, the court
determines that subdivision-Rule 11(b) has been violated, the court may;-subjectto-the
conditions-stated-below,; impose an appropriate sanction gpon anythe attorneys, law
firms, or partyies that have-violated the rulesubdivision{b} or areis responsible for the
violation. Absent exceptional circumstances, a law firm must be held jointly responsible
for a violation committed by its partner, associate, or employee.

_ (22) Hew-initiatedMotion for Sanctions.

LA Berpodion

A motion for sanctions under-thisrule-shallmust be made separately from any other
motions and musterreguests-and-shall describe the specific conduct_that allegedly te
violates subdivision-Rule 11(b). The motion musth-shall be served as-provided-irunder
Rule 5, but it must mustshau not be flled with or presented to the court untessﬁ —wrth+n—2—l
the
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challenged paper, claim, defense, contention, allegation;-or denial is ret-withdrawn or
appropriately corrected within 21 days after service or within another time the court sets.

If warranted, the court may award to the_prevailing party prevailing-en-the-metion-the
reasonable expenses, including -and-attorney's fees, incurred for in-presenting-or

eppesmg—the motlon Absa%e*eepﬂenaLewwmst&nees—a—law—ﬂmq—shalLbe—heldﬂ&nﬂy

(83) On the Ceourts I+n|t|at|ve

On its own-nitiative, the court may enteran-order-deseribing-the-specific-conduct-that

appears-to-violate-subdivision{b)-and-directing an attorney, law firm, or party to show
cause why conduct specifically described in the order #-has not V|olated subdivision

Rule 11(b)-with-respeetthereto.
__(24) Nature of a sSanctions:-imitations.

A sanction imposed fervielation-efunder this rule shal-must be limited to what is
sufficesient to deter repetition of suehthe conduct or comparable conduct by others
similarly situated. Subjectto-the-limitationsin-subparagraphs{(A)and(B),tThe sanction
may censist-of-orinclude, nonmonetary directives-ef-a-renmeonetary-nature, an order to
pay a penalty into court;; or, if imposed on motion and warranted for effective
deterrence, an order directing payment to the movant of partseme or all of the
reasonable attorney’s' fees and other expenses iredrred-as-a-directly resulting fromef
the violation.

(5)(A) Limitations on Monetary sSanctions. The court must not impose a monetary
sanction:

(A)may-net-be-awarded against a represented party for-a violatingen of
subdivisionRule 11(b)(2);-or

___ (B) Monetary sanctions-may-not-he-awarded-on the-cowt'sits own, -itiative unless
the-courtit issuesd the its-erderto-show—cause order under Rule 11(c)(3) before a
voluntary dismissal or settlement of the claims made by or against the party whichthat
is, or whose attorneys are, to be sanctioned.

_ (36) Requirements for an Order. An order
When-imposing a sanction_s;-the-court-shalimust describe the sanctioned conduct
determined-to-constitute-a-vielation-of-this+ule and explain the basis for the sanction

imposed.
(d) INAPPLICABILITY TO DISCOVERYnapplicability-to-discovery.
Subdivisions{a)-threugh-(e)-oftThis rule does not apply to disclosures and discovery

requests, responses, objections, and motions thatare-subjectto-the-provisions-efunder
Rules 26 through 37.

COMMENT TO 2016 AMENDMENTS

Rule 11 has been amended consistent with the 2007 stylistic changes to Federal
Rule of Civil Procedure 11. Two provisions that are unique to the Superior Court rule
are retained, including language related to the court’s eFiling program and a provision
explicitly prohibiting use of a rubber stamp.

COMMENT
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This rule is identical to Federal Rule of Civil Procedure 11. This Rule also makes
clear that a signature affixed by a rubber stamp is not sufficient.
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Rule 12. Defenses and eObjections—: When and kHow pPresented; --By-pleading
er—metion——Motion for jJudgment on the pPleadings; Consolidating Motions;
Waiving Defenses; Pretrial Hearing-
(a) TIME TO SERVE A RESPONSIVE PLEADINGWhen-presented.
_ (1)_In General. Unless another different-time is preseribed-specified by this rule orir an
applicable statute, the time for serving a responsive pleading is as follows:

(A) aA defendant shall-must serve an answer within 216 days after being served
with the summons and complaint.

__ (2B) A party_must served_an answer to -with-a—pleading-stating-a_counterclaim or
cross-claim against-that-party-shall-serve-an-answer-thereto-within 210 days after being

served_with the pleading that states the counterclaim or crossclaim.
(C) A party Fhe-plaintiffmust-shall serve a reply to an answer_counterclaim-in-the

answer-within 210 days after_being servedice—of-the—answer—or——areplyis with an
order to reply, unless the order specifies a different tlmeerdeiced—by—tuheueeaﬁ—wmhm—zg

_(32){A) The United States or the District of Columbia_and the Agencies, Officers, or
Employees of Either Sued in an Official Capacity.; The United States or the District of
Columbia or an efficeragency, ageney—officer, or employee of either sued_only in an
official capacity shall-must serve an answer to the-a complaint, counterclaim, or cross-

claim;—er—a-—reply-to-a—counterclaim; within 60 days after_service on the United States
Aattorney (in suits involving the United States) or the Cerperation—CeunselAttorney
General for the District of Columbia (in suits involving the District of Columbia)-is-served
with-the-pleading-asserting-the-claim.

__(B3) United States or District of Columbia Officers or Employees Sued in an Individual
Capacity. A_United Statesn or District of Columbia officer or employee-ef-the-United
States sued in an individual capacity for an acts or omissions occurring in connection
with the_duties performedance of-duties—on_the United States’ or the District of
Columbia’s behalf-ef-the-United-States-shall must serve an answer to thea complaint,
counterclaim, or cross-claim——er—a—reply—to—a—counterclaim— within 60 days after
service on the officer or employee; or service on the United States attorney_(in_suits
involving the United States) or the Attorney General for the District of Columbia (in suits
involving the District of Columbia), whichever is later.

_ (4)_Effect of a Motion. Unless a—ditferent-time-is—fixed-bythe -Ccourt sets a different
timeerder, the-servingee—of a motion permitted-under this rule alters these periods-ef
time as follows:

___(A) if the Scourt denies the motion or postpones its disposition until the-trial-en-the
merits, the responsive pleading shal-must be served within 146 days after notice of the
Ccourt's action; or

__(B) if the CScourt grants a motion for a more definite statement, the responsive
pleading shalimust be served within 140 days after the service—of-the-more definite
statement_is served.

_(5) Entry of Default. Except-whereUnless the time to respond to the complaint has
been extended as provided in Rule 55(a)(3) or the court orders otherwise, failure to
comply with the requirements of this Rrule shall-will result in the entry of a default by the

Cclerk or the Scourt sua sponte-urless-etherwise-ordered-by-the-Court.
(b) HOW TO PRESENT DEFENSESew-presented.
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Every defense—intaw-orfact; to a claim for relief in any pleading.—whether—a—¢laim;

counterclaim;—cross-claim—or-3rd-party-claim—shall must be asserted in the responsive
pleading therete-if one is required.;_But a party may assert-except-that the following
defenses may-at-the-option-of-the pleaderbe-made-by motion:
_ (1) Elack of subject-matter jurisdiction-everthe-subjectmatter;;
_ (2) lack of personal jurisdiction-everthe-person;;
_ (3) [BeletOmitted];;
_ (4) insufficientey-of process;;
_ (5) insufficientey-ef service of process;;
_ (6) failure to state a claim upon which relief can be granted;;
_ (7) failure to join a party under Rule 19.
__A motion assertingmaking any of these defenses shalimust be made before pleading

|f a :Fulcther— esponswe pleadlng is pem%teelallowed Ne—elef-ense—er—ebjeenen—us—wawed

menen—lf a pleadlng sets felcth—out a clalm for rellef te—whreh—the—ael*ce%se—p&ﬁy—lsthat
does not required to-serve-a responsive pleading, the-adversean opposing party may

assert at the-trial any defense intaw—orfact-to that claim—fer—+elief._ No defense or
objection is waived by joining it with one or more other defenses or objections in a

responswe pleadlnq orina motlon #—en—a—meﬂen—asserﬂng—the—de#ense—nembe#ed—(@)

(c) MOTION FOR JUDGMENT ON THE PLEADINGSetion—tfer—judgment—on—the

pleagdings.

After the pleadings are closed—-but within-sueh-time-asearly enough not to delay-the
trial—-any party may move for judgment on the pleadings.

(d) RESULTS OF PRESENTING MATTERS OUTSIDE THE PLEADINGS. If, on a
motion ferjudgment-on-thepleadingsunder Rule 12(b)(6) or 12(c), matters outside the

pleadings are presented to and not excluded by the Ccourt, the motion shal-must be

treated as one for summary judgment and-dispesed-of-asprovidedunder—n Rule 56.;

and aAll parties shall-must be given_a reasonable opportunity to present all the material
made-that is pertinent to sueh-athe motion-by-Rule 56.

(e) MOTION FOR A MORE DEFINITE STATEMENT etion-for-mere-definite-statement.

A party may move for a more definite statement {of a pleading to which a responsive

pleading is permitted-allowed but which is so vague or ambiguous that athe party

cannot reasonably be—reqw;ed—te—#&megregar a responswe—pleadmg—the—p&rty—may
e¥e . The

motlon shau—must be made before f|||nq a responsive pleadln and must pomt out the
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defects complained of and the details desired. If the-meotion-is-granted-and-the-orderof

the Ccourt_orders a more definite statement and the order is not obeyed within 140 days
after notice of the order or within sueh—etherthe time—as the Ccourt mayfixsets, the
Ccourt may strike the pleading te-which-the-motion-was-directed-or make-suchissue any

other appropriate order-as-i-deemsjust.
® MOTION TO STRIKEetrethestnke

tThe Gcourt may erder—stnekenstrlke from any pleading any |nsuff|C|ent defense or any
redundant, immaterial, impertinent, or scandalous matter. The court may act:

(1) on its own; or

(2) on _motion made by a party either before responding to the pleading or, if a
response is not allowed, within 21 days after being served with the pleading.
(g) Gonsolidation-of-defenses-tn-motiorJOINING MOTIONS.

(1) Right to Join. A party-whe-makes-a-motion under this Rrule may_be joined with i

any other motions_allowed by this rule-herein-providedforand-then—-avallableto-the

party.
(2) Limitations on Further Motions. Except as provided in Rule 12 (h)(2) or (3), 4 a

party that that makes a motion under thls Rrule bu%emrtsthereﬁremﬁr%de#enseuepebjeeﬁen

shaHmust not therea#ter—make another motlon under thls ruIe based—en—the a|S|ng
defense or objectron that was avallable to the partv butse omitted_from its earlier motion;

(h) WAIVING AND PRESERVING CERTAIN DEFENSE Saiver-orpreservation-of-certain
defenses.

_ (D When Some Are Walved A partv walves anv defense@f—laeleef—junsmetren—e\,ter

Ilsted in Rule 12(b)(2) (5) bv
_ (A) #omittinged_it from a motion in the circumstances described in subdivision
g)Rule 12(q)(2); or
__(B) failing to either:

(i) Htisneithermadke it by motion under this Rrule; nor

(i) included it in a responsive pleading or_in an amendment thereof-permittallowed
by Rule 15(a)(1) te-be-made-as a matter of course.
_ (2)_When to Raise Others. A-defense-offFailure to state a claim upon which relief can

be granted, a—defense—offallure—to join a personarty indispensable—underrequired by
Rule 19(b), and-oran-ebjection—orfailure to state a legal defense to a claim may be
maderaised:

(A) in any pleading permitted-allowed or ordered under Rule 7(a);;
-or___ (B) by a motion ferjudgment-on-thepleadingsunder Rule 12(c);; or

(C) at-the trial-on-the-merits.

(3) Lack of Subject-Matter Junsdlctlon If the court determlnes at_any time that

' : lacks
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subject-matter jurisdiction—ef-the—subject-—matter, the Ccourt shal-must dismiss the
action.

(i) HEARING BEFORE TRIAL. If a party so moves, any defense listed in Rule 12(b)(1)—
(7)>—whether made in a pleading or by motion—and a motion under Rule 12(c) must be
heard and decided before trial unless the court orders a deferral until trial.

COMMENT TO 2016 AMENDMENTS

This rule is identical to Federal Rule of Civil Procedure 12, as amended in 2007 and
2009, except for: 1) the substitution of “applicable statute” for “federal statute” in
subsection (a)(1); 2) the deletion of inapplicable federal limitation periods in subsection
(a)(1)(A); 3) the addition of references to “the District of Columbia” in subsections (a)(2)
and (a)(3); 4) the retention of subsection (a)(5) regarding the automatic entry of default
against a defendant who does not timely respond to the complaint; and 5) the omission
of subsection (b)(3), which deals with improper venue and is not applicable in the
District of Columbia.

COMMENT

SCR-Civil 12(a) is rearranged to reflect the format established by the federal rule
revisions of December 1993. Federal limitation periods are altered to comport with
those in the existing Superior Court rule. Additionally, a paragraph (5) has been added
to preserve the existing Superior Court rule of automatic entry of default against a
defendant who does not timely respond to the complaint.
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Rule 12-1. Motions practice.
(2) EFFORTS TO OBTAIN CONSENT; CONSENT MOTIONS.

(1) In General. Before filing any motion, except motions filed pursuant to Rule 11, the
moving party shalmust first ascertain whether other affected parties will consent to the
relief sought.

(2) Rule 11 Motions. For motions filed pursuant to Rule 11, the moving party must
make good faith efforts to resolve or dispose of the issues in dispute mustbe-made
before the motion is served pursuant to Rule 11(c)(1)(A).

(3) No Resolution or Consent. The court must consider the motion as a contested
matter ifOnrly-when the movant certifies in writing that, in the case of Rule 11 motions,
resolution of the disputed issues is not possible or that despite diligent efforts consent

could not be obtalned—epmm&eas&eLRuie%menens—reseluﬂenﬂﬁmedBpu%ed

(4) Consent Obtalned If consent is obtalned and |f the rellef does not requwe court
approval, the party seeking the relief may memorialize the other parties’' consent in a
letter to suchthe parties (which shalishould not be filed) or in a praecipe filed and served
as provided in Rule 5. If the relief sought is consented to but requires court approval,
the moving party shallmust file, serve, and provide to the assigned judge a courtesy
copy of a motion which includes the word "Econsent" in its title and states that all
affected parties have consented to the relief sought. No response to a consent motion is
required.

(b) Judge-irchambersJUDGE IN CHAMBERS.

(1#) The following matters may at any time be presented for disposition to a judge in
chambers designated by the Chief Judge, either ex parte or with opposing counsel, as
appropriate:

(A) Aapproval of accounts;;

(B) warrants and return of warrants;;

(C) approval of subpoenas for administrative proceedings;;

(D) applications for appointment of special process servers in small claims cases;;

(E) applications for name change_pursuant to Rule 205 or any applicable
administrative order;;

(F) petitions to release mechanic's liens;;

(G) applications for entry of administrative agencies' final orders as judgments;;

(H) petitions to take depositions pursuant to Rule 27(a);;

(I) master-meter proceedings under D.C. Code 88 42-3301 to -3307 (2012 Repl.)
e R e L e e

(J) requests for issuance of subpoenas under Rule 28-1(db);-

(K) petitions to amend birth certificates pursuant to Rule 205 or any applicable
administrative order; and

(L) petitions to amend death certificates.
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(2#) The following matters, if presented on the day the complaint is filed, must be
presented to the Judge in Chambers; thereafter, such matters must be presented to the
judge assigned to the case:

(A) Aappointment of a special process server;;

(B) motions with respect to publication of notice requirements;;

(C) judicial approval of settlements involving minors;;

(D) motions regarding security for costs;;

(E) writs of ne exeat;;

(F) applications to set bonds;;

(G) applications for temporary restraining orders;;

(H) writs of attachment before judgment;;

() writs of replevin;;

(J) libels of information;;

(K) motions for protective orders barring access to court documents; and

(L) motions to use pseudonyms in any pleading or paper filed in a case.
(c) Judge-on-Emergency-AssignmentJUDGE ON EMERGENCY ASSIGNMENT. Any
motion requiring immediate judicial attention at a time outside the regular business
hours of the Scourt may be presented to the Jjudge on Eemergency Aassignment. The
Chief Judge shalimust establish a roster for such emergency assignments.
(d) Ferm-ef-metionsFORM OF MOTIONS.

(1) In General. With the exception of motions made in open court during hearing or
trial when opposing counsel is present and motions made under emergent conditions,
every petition or motion to the €court shallmust be reduced-temade in writing and filed
with the Cclerk. Every motion shalimust state clearly its object and the grounds on
which it is based or the reasons for the relief sought. If a motion is consented to by all
affected parties, that fact shallmust be indicated in the title of the motion, e.g., "Consent
Motion to Extend Time for Filing Plaintiff's Rule26(b}{4}-StatementWitness List." The
caption must contain the parties’ next court date (e.q. case mediation, pretrial
conference, or trial) if one has been set.

(Ze) Points and aAuthorltles—fa#uteJteﬂineeeppesmg—pemtsandﬁatﬁhenttes

eepﬁseﬁheﬁudgese#der—shau—be—sem—Each motlon shaumust mclude or be

accompanied by a statement of the specific points and authorities tethat support the

motion, including, where appropriate, a concise statement of material facts. SuehThe
statement of pomts and authorltles shalimust be a part of the record ALLeﬁatrensJée

Repelttet— The p0|nts and authontles shatlmust be eaptrenedlabeled as such and placed

either on a separate paper or below all other material, including signatures, on the last

page of the motion.

(e) OPPOSING POINTS AND AUTHORITIES. Within 14 days after service of the

motion or at such other time as the court may direct, an opposing party must file and

serve. Aa statement of opposmg points and authorltles in opposmon to the motionshal
Ay , fa
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statement of opposing points and authorities is not filed within the prescribed time, the
Ccourt may treat the motion as conceded.
() PROPOSED ORDER. With-eEach motion and opposition there-shalimust be filed
and-servedaccompanied by a proposed order for the €court's signature. which-shaliThe
proposed order must eontain-a-list ef-all persons with-theircurrentaddresses-to whom
copies of the judge's order shallmust be sent, including the addresses of those who
cannot be served electronically. The proposed order also must list existing dates from
the scheduling order and must indicate which dates, if any, would be affected by the
motion or opposition.
(g) REPLY. Within 7 calendar days after service of the opposing statement, the moving
party may file and serve a statement of points and authorities in reply to the following
types of motions only:

(1) motions for summary judgment;

(2) motions to dismiss for failure to state a claim;

(3) motions to strike expert testimony; and

(4) motions for judgment on the pleadings.
(hf) Hearing—When-allowedHEARING: WHEN ALLOWED. A party may specifically
request an oral hearing by endorsing at the bottom of the party's motion or opposition,
above the party's signature, "Oral Hearing Requested"; but the Scourt in its discretion
may decide the motion without a hearing. If the judge assigned to the case
decidestermines to hold a hearing on the motion, that judge shallmust give to all parties
appropriate notice of the hearing and may specify the matters to be addressed at the
hearing and the amount of time afforded to each party. If a pending motion is resolved
by counsel, the movant must immediately notify the €court by telephone.

(ig) SameFailure-of L-party-to-appearHEARING: FAILURE OF 1 PARTY TO APPEAR.

If, at the time the case is called for hearing on a petition or motion, the moving party fails
to appear, the petition or motion may be treated as submitted or waived, or may be
continued-er-stricken-from-the-calendar. If the opposing party fails to appear, it may be
treated as conceded.; ertThe €court in its discretion may hear argument on behalf of
the party appearlng

0) Mettenste#aeat&detault—vermed—answerMOTION TO VACATE DEFAULT;
VERIFIED ANSWER. A motion to vacate an entry of default or a judgment by default, or
both, shatmust comply with the requirements of Rule 55(c).

(k) MetionsforsummaryjudgmentMOTION FOR SUMMARY JUDGMENT._A motion

for summary |udqment must complv Wlth the requwements of Rule 56




Spetho o beseon ol oo
() ©rderPOST-RULING PROPOSED ORDER. Netwithstanding-that-a-proposed-order

was-submitted-with-a-metioh-as-provided-n-12-He)}-Unless otherwise directed by the
court, counsel prevailing at oral argument shallimust file and serve,unless-otherwise

directed-by-the-Court,—submit, within 75 days after the €court shal-rules on any motion,
a proposed ferm-of-order in-accerdance-withreflecting the €court's ruling;-having

(m) [Deleted].

(n) FimetimitformetionsTIME LIMIT FOR MOTIONS. All motions, other than motions

specified in Rule 16(d) and post-trial motions, must be filed by the deadline set forth in

the scheduling order issued pursuant to Rule 16(b). For good cause-shewn, the Scourt
may extend the period for filing such motions.

COMMENT TO 2016 AMENDMENTS

Stylistic changes were made to this rule, and the rule was reorganized so related
materials now appear in the same section or subsection. The deadlines were also
amended to conform with the time-calculation changes made to Rule 6 as part of the
2009 amendments to the Federal Rules of Civil Procedure and to allow adequate time
to resolve motions where the time for filing a response has been extended. The
following provisions in section (a) were deleted as unnecessary: 1) the provision
suggesting how the court would rule on a consent motion and 2) the provision stating
how the court would serve an order for a consent motion.

New section (q) permits the filing of a reply as a matter of right on all of the motions
listed. However, no further filings are permitted without leave of court. Section (k) now
directs parties to Rule 56 for provisions regarding summary judgment motions.

COMMENT TO 2015 AMENDMENTS

Section (m), “matters taken under advisement,” was deleted; the matters previously
addressed by this section are now the subject of an administrative order.

COMMENT
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Rule 12-1(a) provides that a moving party must seek consent of other affected
parties prior to the filing of a motion, except with respect to Rule 11 motions for
imposition of sanctions. In these instances, a good faith effort to resolve the disputed
issues is required. Even on dispositive motions a good faith effort to achieve consent
can eliminate some issues or parties.

In respect to motions for imposition of Rule 11 sanctions, the good faith requirement
may be satisfied by giving notice to the other party, whether in person, by telephone or
by letter, of a potential violation before proceeding to prepare and serve a Rule 11
motion.

In respect to motions for orders to compel discovery filed pursuant to Rule 37(a),
complying with the good faith efforts to obtain discovery under Rule 37(a) satisfies the
requirement to obtain consent pursuant to Rule 12-I(a).

Rule 12-1(b) is amended to show which actions may be presented to the Judge in
Chambers and which must be handled by the judge assigned to the case.

The last sentence in Rule 12-1(d) provides that motions which are consented to by
the affected parties should indicate that fact. The purpose of this provision is to allow
the Court to rule on such motions without the necessity of waiting until the end of the
opposition deadline.

Prior language in Rule 12-1(f) and (h) is deleted in its entirety and the letter headings
of the paragraphs of this Rule are redesigned to reflect these deletions. Accordingly,
paragraph (f) now contains the provisions previously found in paragraph (i). A sentence
is added to this paragraph which provides for appropriate notice to the parties when a
decision is made to hold a hearing on a motion. It also allows the judge to specify the
matters to be addressed at the hearing and the amount of time each side shall be given
to present arguments on the motion. The last sentence of paragraph (f) re-quires that
counsel immediately inform the Court by telephone if the motion has been resolved.
New language has been placed in paragraph (h) to provide that all motions must be
accompanied by a copy of the Scheduling Order, if any has been issued in the case.

Rule 12-I(m) is intended to have equal applicability to posttrial motions and such
non-motion matters as findings of fact and conclusions of law following a nonjury trial.

Rule 12-1(n) should be read in conjunction with Rule 26(d), which imposes a time
limit for the completion of discovery.
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Rule 13. Counterclaim and €Cross-claim-

(a)CompulsorycCounterclaims. COMPULSORY COUNTERCLAIM.

(1) In General. A pleading shall-must state as a counterclaim any claim whieh-that—at
the time of serving-its service—the-pleading-the pleader has against any opposing
party; if the claim:#

(A) arises out of the transaction or occurrence that is the subject matter of the
opposing party's claim; and

(B) does not require adding another party forits-adjudication-the-presence-of 3rd
parties-ofover whom the Ccourt cannot acquire jurisdiction.

(2) Exceptions. ButtThe pleader need not state the claim if:

(A1) atthe-timewhen the action was commenced, the claim was the subject of
another pending action;;-ef

____(B2) the opposing party breught-suitsued upon the-its claim by attachment or other
process by-which-the-Ceourt-that did not acguire-establish personal jurisdiction te-render
a-persenakudgmentover the pleader on that claim, and the pleader does not assert is
netstating-any counterclaim under this Rrule-13;;-or

__(C3) itis not within the jurisdiction of theis Scourt.
(b)Permissive-Counterelaims-PERMISSIVE COUNTERCLAIMS. A pleading may state

as a counterclaim any-elaim-against an opposing party ret-arising-out-of- the-transaction
or-oceurrence-thatis-the-subject-matter-of the-opposing-party's-elaimany claim that is
not compulsory if such counterclaim is within the jurisdiction of the Scourt.
(c)-Ceunterclaim-exceeding-oppeosing-claim. RELIEF SOUGHT IN A COUNTERCLAIM.

exceeding-opposing-claim-A counterclaim may-ermayneed not diminish or defeat the
recovery sought by the opposing party. It may elaim-request relief that exceedsiag in

amount or differsent in kind from that-the relief sought inthe-pleading-efby the opposing
party.

(d) Counterclaim against the United States or the District of Columbia. COUNTERCI AIM
AGAINST THE UNITED STATES OR THE DISTRICT OF COLUMBIA These rRules
shall-do not be Hawexpand the right
to assert a- counterclalm—&or to clalm a credlts—agalnst the Unlted States or the
District of Columbia or an officer or agency of either.

(e) Coeunterclaim-maturing-oracquired-afterpleading:COUNTERCLAIM MATURING OR
ACQUIRED AFTER PLEADING. The court may permit a party to file a supplemental
pleading asserting a counterclaim that matured or was acquired by the party after

servmq an earller pleadlnq Arelalmwhrehﬂ%keppIeade#aﬁepseﬂmqga—pIead#}gﬁa%

(g) Sross-claimagainst-aco-party-CROSSCLAIM AGAINST A COPARTY. A pleading

may state as a crossclaim any claim by one party against a coparty if the claim
arisesig out of the transaction or occurrence that is the subject matter eitherof the
original action or of a counterclaim-therein, or if the claim relatesing to any property that
is the subject matter of the original action. Sueh-The crossclaim may include a claim

that the coparty against-whem-itis-asserted-is or may be liable to the crossclaimant for

all or part of a claim asserted in the action against the crossclaimant.
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(h)-Jeinderof-additional-parties. JOINING ADDITIONAL PARTIES.

Rules 19 and 20 govern the addition of a person as a party Persens-otherthan-those
made-parties-to-the-original-action-may-be-madeparties-to a counterclaim or crossclaim
T e ]

()Separate-trials-separatejJudgments: SEPARATE TRIALS; SEPARATE
JUDGMENTS. If the Scourt orders separate trials asprovided-nunder Rule 42(b), it

may enter judgment on a counterclaim or crossclaim may-berendered-in-accordance
with-the-terms-efunder Rule 54(b) when the-Ceurtit has jurisdiction- se-to do so, even if

the elaims-efthe-opposing party’s claims have been dismissed or otherwise dispesed
efresolved.

COMMENT TO 2016 AMENDMENTS

This rule is substantially similar to Federal Rule of Civil Procedure 13, as amended in
2007 and 2009, but maintains two local distinctions—1) a reference to the District of
Columbia in section (d), which makes clear that these rules do not expand the right to
assert a counterclaim—or to claim a credit—against the District of Columbia or a District
of Columbia officer or agency and 2) an exception in subsection (a)(2) and section (b)
for counterclaims that are not within the court’s jurisdiction.

COMMENT

Identical to Federal Rule of Civil Procedure 13, (1) reference to the District of
Columbia has been added to section (d) which provides that these Rules do not enlarge
existing legal limitations with respect to suits against the government or its agents and
(2) an exemption has been added to sections (a) and (b) for counterclaims which are
with-out the jurisdiction of the Court.
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Rule 14. Third-pParty pPractice-

(a)When-defendantmay-bring-in-3rd-party. WHEN A DEFENDING PARTY MAY
BRING IN A THIRD PARTY.

(1) Timing of the Summons and Complaint. Atany-time-aftercommencementof-the
action-Aa defending party may, as a-3rdthird-party plaintiff, may-cause-serve a
summons and complaintte-be-served, in the manner and within the time limits
prescribed by Rule 4, on a nonparty who is or may be liable to it for all or part of the
plaintiff's claim against it. But the third-party plaintiff must, by motion, obtain the court’s

Ieave if |t flles the thlrd partv complalnt more —upen—a—persen—net—a—party—te—the—aeﬂen

serwe&ﬁhe%rd—paﬁyplamﬂﬂﬂes%he%rd—paﬁyeeemptan%neklatepthan 149 days after

the serving its efthe-original answer.

(2) Th|rd Partv Defendants Claims and Defenses chenmsethe%rd—partyeplamttﬁ
, ior—The person served
Wlth the summons and Srdthlrd party complalnt—the th|rd partv defendant

(A) must assert -party-complaint-hereinafter called-3rd-party-defendantshall-make

any defenses against the third-party the-3rd-party-plaintiff's claim as-provided-in-under
Rule 12;

(B) must assert and-any counterclaims against the 3rdthird-party plaintiff under Rule
13(a), and may assert any counterclaim against the third-party plaintiff under Rule
13(b), or anyand crossclaims against another 3rdthird-party defendants asprovided-in
under Rule 13(q):-

(C) may assert against the plaintiff any defense that the third-party plaintiff has to
the plaintiff’s claim; and

(D) may aIso ilihe%rd-partydetendant—mayeassert agalnst the pIalntlff any claim

mayalseasserkaryelarmagamsteth&ptamt#ﬁansmg out of the transactlon or

occurrence that is the subject matter of the plaintiff's claim against the 3rdthird-party
plaintiff.
(3) Plaintiff's Claims Against a Third-Party Defendant. The plaintiff may assert against

the third-party defendant plairtiff-may-any claim arising out of the transaction or
occurrence that is the subject matter of the plaintiff’'s claim against the third-party
plaintiff. The third-party defendant must then assert any defense under Rule 12 and any
counterclaim under Rule 13(a), and may assert any counterclaim under Rule 13(b) or

any crossclalm under Rule 13(q) claim agatnst—the—?»rd—partydete%an&ansmgeupeﬁthe

(4) Motlon to Strlke Sever or Try Separatelv Any party may move to strlke the

3rdthird-party claim, to sever it, or to try it erferits-severance-or-separately-tral.
(5) Third-Party Defendant’s Claim Against a Nonparty. A 3rdthird-party defendant may

proceed under this Rrule against a nonparty any-persen-hotaparty-to-the-actior-who is
or may be liable to the 3rdthird-party defendant for all or part of anythe claim made-in

the-action-against it.the-3rd-partydefendant. Persons brought into the action pursuant to
the preceding sentence shall-must be designated as 4thfourth-party defendants, 5thfifth-
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party defendants, and so on, as appropriate, but the practice as to such parties shal
must be governed by the Rrules respecting 3rdthird-party defendants.

(6) [Omitted].
(b) When-plaintif-may-bring-r-3rd-party—WHEN A PLAINTIFF MAY BRING IN A THIRD
PARTY. When a esunterclaim is asserted against a plaintiff, the plaintiff may eause
bring in a 3rdthird party to-be-broughtin-undercir-cumstances-which-underif this Rrule
would_allow-entitle a defendant to do so.
(c) [BeletOmitted].

COMMENT TO 2016 AMENDMENTS

This rule is substantially similar to Federal Rule of Civil Procedure 14, as amended in
2007 and 2009, but maintains the following local distinctions: 1) subsection (a)(1)
contains a provision indicating that service on a third-party defendant must be made in
accordance with Rule 4; 2) subsection (a)(5) contains language specifying the
designations given to additional parties brought into the action; and 3) subsection (a)(6)
and section (c) are omitted as locally inapplicable because both address admiralty and
maritime jurisdiction.

COMMENT

Substantially identical to Federal Rule of Civil Procedure 14 except for deletion
therefrom of section (c) and the last sentence of section (a), both of which deal with
matters within the exclusive admiralty and maritime jurisdiction of federal district courts,
28 U.S.C. § 1331(1), and addition to section (a) of one sentence making clear the
designations to be given to persons brought into the action by the third-party defendant
or by later-party defendants. Also added to the Rule is the provision that service of
process must be accomplished in accordance with Rule 4, including the time limit
imposed by Rule 4(j). For principles governing service of process on third-party
defendants within one hundred miles of the place of hearing or trial, see Rule 4(f) and
D.C. Code § 11-943(b) (1981).
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Rule 15. Amended and sSupplemental pPleadings-
(a) Amendments AMENDMENTS BEFORE TRIAL.
(1) Amending as a Matter of Course. A party may amend the-party's-its pleading once

as a matter of course within:

(_) 21 days after servmq |ta{—any—eme—be£ere—a—|ce5|eenswe—pleadmg 4s—sewed—or—

required, 21 days after service of a responsive pleading or 21 days after service of a
motion under Rule 12(b), (e), or (f), Whlchever is earller

(2) Amendlnq Dlsmlssed or Stncken Pleadlnq If a pleadlng is dlsmlssed or strlcken

with leave to amend, an amended pleading must be filed within 216 days unless
otherwise providedordered by the court-Order-ofCourt. A-party-shall-plead

(3) Other Amendments. In all other cases, a party may amend its pleading only with
the opposing party’s written consent or the court’s leave. The court should freely give
leave when justice so requires.

(4) Time to Respond. Unless the court orders otherwise, any ir-required response to
an amended pleading must be made within the time remaining ferto respondse to the
original pleading or within 140 days after service of the amended pleading, whichever
sonermnaec o loe b s dlep —eness Lo Dol e st o b

(5) Consent. No motion to amend will be considered unless it recites that the movant
sought to obtain the consent of parties affected, that such consent was denied and the
identity of the party or parties who declined to consent.

(b) AMENDMENTS DURING AND AFTER TRIAL.

e
(l) Based on an Oblectlon at Trlal Whemssues#et—narsed%y%h&pieadmgsate%ned

the-trial-on-the-ground-that-it-at trial, a party objects that eV|dence is not within the
issues made-byraised in the pleadings, the Scourt may allew-permit the pleadings to be

amended. and-shall-de-se- The court should freely permit an amendment when doing so

will aid in the-presentingation ef-the merits ef-the-action-will-be-subserved-thereby-and
the objecting party fails to satisfy the Scourt that the admission-ef-such-evidence would

prejudice the-party-ir-maintaining-the-that party's action or defense upon the merits. The
Ccourt may grant a continuance to enable the objecting party to meet the suehevidence.
(2) For Issues Tried by Consent. When an issue not raised by the pleadings is tried by
the parties’ express or implied consent, it must be treated in all respects as if raised in
the pleadings. A party may move—at any time, even after judgment—to amend the
pleadings to conform them to the evidence and to raise an unpleaded issue. But failure
to amend does not affect the result of the trial of that issue.
(c) RELATION BACK OF AMENDMENTS.Relation-back-of-amendments:
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(1) When an Amendment Relates Back. An amendment to a pleading relates back to
the date of the original pleading when:

(A1) relation-back-ispermitted-by-the law that provides the applicable statute of

limitations allows relation backapphicable-to-the-action-or;
(B2) the-elaim-or-defense-assertednthe amendment ed asserts a claim or defense

that pleading-arose out of the conduct, transaction, or occurrence set ferth-out—or
attempted to be set ferth-out—in the original pleading;; or
(C3) the amendment changes the party or the naming of the party against whom a
claim is asserted, if the-foregeingprovision{2)-Rule 15(c)(1)(B) is satisfied and._if, within
the period provided by Rule 4(m) for servingee ef-the summons and complaint, the party
to be brought in by amendment:
(iA) has-received such notice of the-institution-of-the action that the-partyit will not

be prejudiced in maintaining-a-de-fense-defending on the merits;; and

(iiB) knew or should have known that -butfora-mistake-concerning-the-identity-of
the-properparty-the action would have been brought against it, but for a mistake

concerning the proper party’s identity.

(2) Notice to the United States and the District of Columbia. Fhe-delivery-ormailing-of
process-to-When the United States or a United States officer or agency is added as a
defendant by amendment, the notice requirements of Rule 15(c)(1)(C)(i) and (ii) are
satisfied if, during the stated period, process was delivered or mailed to the the-United
States Aattorney; or United States Aattorney's designee, toer the Attorney General of
the United States, or to the offlcer oran agency %e#reeewheweu#d—ha%—beena

def—endan%When the Dlstrlct of Columbla or a Dlstrlct of Columbla offlcer or agency is

added as a defendant by amendment, the notice requirements of Rule 15(c)(1)(C)(i)
and (ii) are satisfied if, during the stated period, process was delivered or mailed to the
Attorney General for the District of Columbia or a District of Columbia officer who, or
agency that, would have been a proper defendant if named.

(d) SUPPLEMENTAL PLEADINGS. Supplementalpleadings—IpeOn motion ef-a-party
the-Ceurt-may,-upoenand -reasonable notice, the court may, ard-upon sueh-just terms as
arejust-permit the-a party to serve a supplemental pleading setting ferth-out any

transaction,s-er occurrences, or events which-havethat happened sinee-after the date of
the pleading seughtto be supplemented. The court may Permission-permit
supplementation may-be-granted-even though the original pleading is defective in s
statingement ef-a claim fer+elief-or defense. H-theThe Ccourt deems-it-advisablemay
order that the adverse-opposing party plead to the supplemental pleading;--shalt-se

order-speecifying-the-time-therefor within a specified time.

COMMENT TO 2016 AMENDMENTS
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This rule is substantially similar to Federal Rule of Civil Procedure 15, as amended in
2007 and 2009, but maintains the following local distinctions: 1) subsection (a)(2)
addresses amendment of a dismissed or stricken pleading; 2) subsection (a)(5) requires
a party to seek consent prior to filing a motion to amend; and 3) subsection (c)(2)
includes notice requirements for the District of Columbia and its agencies or officers.

COMMENT

Identical to Federal Rule of Civil Procedure 15 except for additions to paragraph (a)
which specify a time limit within which an amended pleading must be filed, a
requirement that the movant seek to obtain the consent of affected parties and an
addition to the last sentence of paragraph (c) that refers to amendments which seek to
change party designations so as to bring in the District of Columbia or an official or
agency thereof as a defendant. See Rule 54(c).
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Rule 16. Pretrial Conferences; Pretrial Status Conferences; Scheduling;
Management

(a) APPLICABILITY. With the exception of cases assigned to a magistrate judge under
Rule 40-111, or unless otherwise ordered by the judge to whom the case is assigned, the
provisions of this rule apply to all civil actions; and to both small claims aetiens;-and
landlord and tenant actions certified to the CivitBivisionCivil Actions Branch for jury trial.
(b) INITIAL SCHEDULING AND SETTLEMENT CONFERENCE.

(1) In General. In every case assigned to a specific calendar or a specific judge, the
court must hold an initial scheduling and settlement conference as soon as practicable
after the complaint is filed.

(2) Praecipe in Lieu of Appearance. No attorney need appear in person for the
scheduling conference if a praecipe conforming to the format of Civil Action Form 113
(Praecipe Requesting Scheduling Order) signed by all attorneys is filed no later than
seven calendar days prior to the scheduling conference date consenting to the entry by
the court of a track one or track two scheduling order outside their presence.

(A) Praecipe Requirements. The praecipe must certify that:

(i) the case is at issue;

(ii) all parties are represented by counsel;

(iii) there are no pending motions; and

(iv) all counsel have discussed the provisions of Rule 16(b)(4)(B) and (C) and do
not foresee any issue requiring court intervention.

(B) Filing the Praecipe; Courtesy Copy. The praecipe must be accompanied by an
addressed envelope or mailing label for each attorney and a courtesy copy must be
delivered to the assigned judge's chambers. Neither addressed envelopes nor mailing
labels need be provided for documents filed under the court's electronic filing program.

(3) Scheduling Order; In General. At the conference, the judge will ascertain the
status of the case, explore the possibilities for early resolution through settlement or
alternative dispute resolution techniques, and determine a reasonable time frame for
bringing the case to conclusion. After consulting with the attorneys for the parties and
with any unrepresented parties, the judge will place the case on one of several
alternative time tracks and will enter a scheduling conference order which will set dates
for future events in the case.

(4) Contents of the Order. The scheduling order may:

(A) modify the extent of discovery;

(B) provide for discovery or preservation of electronically stored information;

(C) include any agreements the parties reach for asserting claims of privilege or of
protection as trial-preparation material after information is produced, including
agreements on the effects of disclosure reached under Rule 26(b)(5)(C);

(D) direct that before moving for an order relating to discovery, the movant must
request a conference with the court;

(EP) set dates for pretrial conferences and for trial; and

(FE) include other appropriate matters.

(5) Scheduling Order; Deadlines. Where applicable, the order will specify dates for the
following events:

(A) Discovery Requests; Depositions.
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(i) No interrogatories, requests for admission, requests for production or
inspection, or motions for physical or mental examinations may be served less than 30
days before the date set for the end of discovery.

(ii) Party depositions ad testificandum and nonparty depositions duces tecum or
ad testificandum must be noticed not less than 5 days before the date scheduled for the
deposition and no deposition may be noticed to take place after the date set for the
conclusion of discovery.

(B) Exchange Lists of Fact Witnesses. On or before this date, each party must file
and serve a listing, by name and address, of all fact witnesses known to that party,
including experts who participated in, and will testify about, pertinent events. No witness
may be called at trial, except for rebuttal or impeachment purposes, unless he or she
was named on the list filed by one of the parties on or before this date or the calling
party can establish that it did not learn of the witness until after this date.

(C) Proponent's Rule 26(a)(2)(B) Report. By this date, a report required by Rule
26(a)(2)(B) must be filed and served by any proponent of an issue who will offer an
expert opinion on such an issue.

(D) Opponent's Rule 26(a)(2)(B) Report. By this date, a report required by Rule
26(a)(2)(B) must be filed and served by any opponent who will offer an expert opinion
on such an issue.

(E) Close of Discovery. After this date, no deposition or other discovery may be had,
nor motion relating to discovery filed, except by leave of court on a showing of good
cause.

(F) Filing Motions. All motions must be filed by this date, except as provided in Rule
16(b)(5)(E) and (d). The order will also specify a date by which dispositive motions will
be decided.

(G) Alternative Dispute Resolution. The order will set out a time period in which
mediation or other alternative dispute resolution proceedings will be held.

(H) Final Pretrial and Settlement Conference. The order will specify a time period in
which the final pretrial and settlement conference will be held.

(I) Optional Deadlines. The scheduling conference order may also set dates for the
joinder of other parties and amendment of pleadings, the completion of certain
discovery, the filing of particular motions and legal memoranda, and any other matters
appropriate in the circumstances of the case.

(6) Obligations of Parties. All counsel and all parties must take the necessary steps to
complete discovery and prepare for trial within the time limits established by the
scheduling order.

(7) Modification.

(A) By Leave of Court. The scheduling order may not be modified except by leave of
court on a showing of good cause. A party seeking a modification of the scheduling
order must provide the court with a copy of the existing scheduling order and a detailed
discovery plan, which lists the specific methods of discovery to be conducted, the
persons or materials to be examined, and the date or dates within which all further
discovery must be completed.

(B) By Stipulation. Stipulations between counsel will not be effective to change any
deadlines in the order without court approval, provided, however, that any date in the
scheduling order except for the date of court proceedings (e.g., status hearings, ex
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parte proofs, ADR sessions, pretrials and trials) may be extended once for up to 14
days on the filing and delivery to the assigned judge of a praecipe showing that all
parties who have appeared in the action consent to the extension. Any motion to further
modify a date so extended must recite that the date in question was previously
extended by consent and must specify the length of that extension.

(c) MEETING FOUR WEEKS PRIOR TO PRETRIAL CONFERENCE.

(1) Attendance. Not less than four weeks prior to the pretrial conference, at least one
of the attorneys who will conduct the trial for each of the parties, and any unrepresented
parties, must meet in person. If such persons are unable to agree on a date, time, and
place for the meeting, the parties must notify the judge by phone in advance that they
will meet at 9:00 a.m. in the judge’s courtroom or such other place to be designated by
the judge on the day which is four weeks prior to the date of the pretrial conference.

(2) Matters for Consideration. The participants in the meeting must spend sufficient
time together to discuss the case thoroughly and must make a good faith effort to reach
agreement on the following matters:

(A) formulating and simplifying the issues, and eliminating frivolous claims or
defenses;

(B) amending the pleadings if necessary or desirable;

(C) obtaining admissions and stipulations about facts and documents to avoid
unnecessary proof, and ruling in advance on the admissibility of evidence;

(D) avoiding unnecessary proof and cumulative evidence;

(E) identifying witnesses and documents;

(F) referring matters to a magistrate judge or master;

(G) settling the case or using alternative dispute resolution procedures to resolve
the dispute;

(H) determining the form and content of the pretrial order;

() disposing of pending motions;

(J) adopting special procedures for managing potentially difficult or protracted
actions that may involve complex issues, multiple parties, difficult legal questions, or
unusual proof problems; and

(K) facilitating in other ways the just, speedy, and inexpensive disposition of the
action.

(3) Exhibits.

(A) Documentary Exhibits. At this meeting, each party must provide to all other
parties copies of all documentary exhibits which that party may offer at trial; affixed to
each exhibit must be a numbered exhibit sticker and the exhibits must be identified, by
exhibit number, on an index provided with the exhibits.

(B) Non-Documentary Exhibits. Each party also must make all non-documentary
exhibits available for examination by other parties at or before this meeting.

(d) THREE WEEKS PRIOR TO PRETRIAL CONFERENCE. Three weeks prior to the
pretrial conference, each party must file with the court, serve on all other parties, and
deliver to the assigned judge in accordance with the provisions of Rule 5(de) any motion
in limine, motion to bifurcate, or other motion respecting the conduct of the trial, which a
party wishes to have the court consider.

(e) ONE WEEK PRIOR TO PRETRIAL CONFERENCE.
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(1) Joint Pretrial Statement. One week prior to the pretrial conference, the parties
must file with the court and deliver to the assigned judge in accordance with the
provisions of Rule 5(de) a joint pretrial statement, which must include a certification of
the date and place of the meeting held pursuant to Rule 16(c), must be in a form
prescribed by the court, and must also include the following items:

(A) A list of any proposed voir dire questions;

(B) A list, by number, of those proposed instructions contained in the Standardized
Civil Jury Instructions for the District of Columbia;

(C) The complete text of any proposed jury instruction not found in the Standardized
Civil Jury Instructions for the District of Columbia;

(D) Any proposed verdict form, including any special interrogatories to be answered
by the jury; and

(E) Any objections and suggestions for alternative language that a party may have
to the voir dire questions, jury instructions, or verdict form submitted by any other party.

(2) Objections to Exhibits. Objections, if any, by a party to the exhibits submitted by
any other party also must be made at this time as part of the joint pretrial statement. A
party raising an objection to an exhibit of another party must attach to the statement of
objection a copy of the exhibit to which the objection is made. The court will not
consider any objection or alternative language that is filed beyond the time frames
prescribed by this rule unless the party making the objection or suggestion can establish
that the objection or suggestion could not, for reasons beyond that party's control, be
timely filed.

(3) Unlisted Witnesses or Exhibits. Except for plaintiff's rebuttal case or for
impeachment purposes, no party may offer at trial the testimony of any witness not
listed in the pretrial statement of the parties, nor any exhibit not served as required by
this rule, without leave of court.

() PRETRIAL AND SETTLEMENT CONFERENCE.

(1) Attendance. The lead counsel who will conduct the trial for each of the represented
parties, and, unless excused by the judge for good cause, all parties must attend the
pretrial and settlement conference.

(2) Exhibits. All counsel and unrepresented parties must bring to the conference their
trial exhibits, copies of which were served on other parties pursuant to Rule 16(d). If any
party proposes to offer more than 15 exhibits at trial, that party's exhibits must be
arranged as follows:

(A) Nonjury Trials. In nonjury trials, the original exhibits, with numbered exhibit
stickers affixed, must be placed in a looseleaf, three-ring notebook with tabbed divider
pages. At the front of the notebook must be an Exhibit Summary Form (copies of which
are available in the clerk's office) describing each exhibit by number.

(B) Jury Trials. In jury trials, the notebook must contain copies of all the exhibits; the
original exhibits, with stickers affixed, must be placed in a folder, in numerical order,
along with the original Exhibit Summary Form.

(3) Conference Details. The conference will generally be held by the judge who will
preside at trial and will not be recorded unless the judge orders otherwise. If settlement
of the case cannot be achieved within a reasonable time, the judge will discuss with
those attending the conference the pretrial filings of the parties as may be pertinent and
will set a trial date for the case.
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(g) PRETRIAL ORDER.

(1) Content of the Order. After the pretrial conference, the court must issue an order
reciting the action taken. Insofar as possible, the court will resolve all pending disputes
in the pretrial order. With respect to some matters, it may be necessary to reserve ruling
until the time of trial or to require additional briefing by the parties prior to trial. Exhibits,
the authenticity of which is not genuinely in dispute, will be deemed authentic and the
offering party will not be required to authenticate these exhibits at trial. The pretrial order
may set limits with respect to the time for voir dire, opening statement, examination of
witnesses, and closing argument and may also limit the number of lay and expert
witnesses who can be called by each party. The pretrial order controls the course of the
action unless the court modifies it.

(2) Modification. The pretrial order may be modified at the discretion of the court for
good cause and must be modified if necessary to prevent manifest injustice.

(h) COMMENCEMENT OF TRIAL. On any date for which the case has been set for
trial, the parties and their counsel must be prepared to commence the trial on that date
or on any of the two succeeding court days in the event that their case must trail
another trial on the judge's calendar.

(i) OTHER SCHEDULING OR STATUS CONFERENCES. In addition to the initial
scheduling and settlement conference and the pretrial and settlement conference, the
court may in its discretion order the attorneys for the parties and any unrepresented
parties to appear before it for other conferences for such purposes as:

(1) expediting the disposition of the action;

(2) establishing continuing control so that the case will not be protracted because of
lack of management;

(3) discouraging wasteful pretrial activities;

(4) improving the quality of the trial through more thorough preparation;

(5) facilitating the settlement of the case; and

(6) addressing any other matters appropriate in the circumstances of the case.

() AUTHORITY OF COUNSEL; ATTENDANCE OF PARTIES, PRINCIPALS, AND
PERSONS WITH SETTLEMENT AUTHORITY. At least one of the attorneys for each
party participating in any conference before trial, or in the meeting described in Rule
16(c), must have authority to enter into stipulations, to make admissions regarding all
matters that the participants may reasonably anticipate may be discussed, and to
participate fully in all settlement discussions. Unless excused by the judge for good
cause, all parties and any person not a party whose authority may be needed to settle
the case must attend any pretrial conference conducted pursuant to Rule 16(f) and any
alternative dispute resolution session ordered by the court.

(k) CONTINUANCES.

(1) By Court Order. No trial or conference provided for in this rule may be continued
except by order of the judge on a showing of specific and sufficient reasons why the
applicant cannot attend or proceed with the trial or conference as scheduled or, for a
conference, will not be able by the scheduled date to report to the court the information
required by this rule._An application to continue the trial must include a certificate or
affidavit by the party or party’s attorney indicating that all other parties were given
reasonable notice of the applicant’s intent to make the application.

72



(2) Timing of Application. Except for applications based on circumstances arising
later, application for a continuance must be made to the judge not less than 30 days
before the trial or conference sought to be continued.

(3) When Effective. Until an order granting a continuance is docketed, the case will
remain set for the trial or conference on the original date.

(I) SANCTIONS.

(1) In General. On motion or on its own, the court may issue any just orders, including

those authorized by Rule 37(b)(2)(A)(ii)-(vii), if a party or a party's attorney:

(A) fails to appear at a scheduling or pretrial conference;

(B) is substantially unprepared to participate—or does not participate in good faith—
in the conference; or

(C) fails to obey a scheduling or other pretrial order.

(2) Imposing Fees and Costs. Instead of or in addition to any other sanction, the court
must order the party, its attorney, or both, to pay the reasonable expenses—including
attorney’s fees—incurred because of any noncompliance with this rule unless the
noncompliance was substantially justified or other circumstances make an award of
expenses unjust.

COMMENT TO 2016 AMENDMENTS

The 2015 amendments to Federal Rule of Civil Procedure 16(b)(1)(B) and (b)(2) are
inconsistent with Superior Court practice and have not been incorporated into this rule.
However, the Superior Court rule incorporates the 2015 federal amendments related to
the content of the scheduling order with one alteration—the reference to Federal Rule of
Evidence 502 was replaced with a reference to nhew Superior Court Rule 26(b)(5)(C).
Rule 26(b)(5)(C) contains the relevant language from Federal Rule of Evidence 502(d)
and (e). Thus, this provision is intended to operate in the same manner as its federal
counterpart.

Section (k) has been amended to address the continuance of a trial. The provisions
related to trial continuances were formerly found in Rule 40-I.

COMMENT

This rule differs substantially from Federal Rule of Civil Procedure 16, and reflects
procedures instituted by the Superior Court to reduce delay in civil litigation.

Section (b) requires that all unrepresented parties and counsel must attend a
conference early in the case at which the judge will explore the possibilities of
settlement or alternative dispute resolution and will then establish a firm schedule for
completion of the litigation. The scheduling order thus set may be modified with court
approval and for good cause or the parties may, under certain circumstances, agree to
a modification in the order without first obtaining approval from the court.

Section (c) provides for a meeting four weeks before the pretrial conference at
which counsel and any unrepresented parties must endeavor to settle the case and to
simplify and shorten the trial. The meeting may be held at any location agreed to by the
participants; failing agreement, it will be held in the judge’s courtroom or another
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location designated by the judge. This section also provides for the exchange of
exhibits.

Section (d) provides that pretrial motions will be made three weeks before the
pretrial conference, and section (e) requires that pretrial statements, suggested voir dire
guestions, suggested jury instructions and a suggested verdict form be submitted jointly
along with responses to these suggestions and to the exhibits one week before pretrial.
Note that section (a) permits the court to exempt appropriate cases, such as pro se
prisoner cases, from any or all of the provisions contained in this rule.

Subsection (e)(3) provides that, except by leave of court, the only witnesses allowed
to testify at a trial whose names were not listed in the pretrial statement of the parties
will be those called as rebuttal or impeachment witnesses. See R. & G. Orthopedic
Appliances and Prosthetics, Inc. v. Curtin, 596 A.2d 530 (D.C. 1991), and Cooper v.
Safeway Stores, Inc., 629 A.2d 31 (D.C. 1993).

Section (f) governs the conduct of the pretrial and settlement conference.

This rule does not preclude the judge to whom a case is assigned from modifying
particular requirements of sections (d), (e) and (f), either by a standing order made
available at the Initial Scheduling and Settlement Conference or otherwise as the judge
finds appropriate and efficient in any particular case.

Section (g) retains the requirement for the entry of a pretrial order which controls the
subsequent course of the action.

Section (h) provides that parties and counsel must be prepared to commence trial
on any trial date set by the court or on any of the two succeeding court days if the case
must "trail" completion of an earlier trial. If a case is thus trailed, the court will generally
permit greater flexibility in the order in which witnesses may be called in each party's
case in order to accommodate any rescheduling of witnesses that may be necessary.

Section (i), like Federal Rule of Civil Procedure 16(b), provides that the court may
schedule other conferences beyond those called for by sections (b) and (f). It is
expected that additional conferences will generally be reserved for more complex
cases.

Section (j) requires that, at any conference prior to trial, counsel must have authority
to participate fully in discussion of settlement and other matters. Unless excused by the
judge for good cause, parties and any person whose authority may be needed to settle
the case must attend any pretrial and settlement conference and any alternative dispute
resolution session.

Section (k) establishes a strict continuance policy and provides that, except for
circumstances arising later, any application for continuance of a conference must be
made at least 30 days before the scheduled conference and must set forth specific and
sufficient reasons why the applicant cannot attend the conference or cannot provide the
information required by the rule by the date of the conference.

Section (I), providing for sanctions, is identical to Federal Rule of Civil Procedure
16(f).
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Rule 16-I. [AbregatDeleted].
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Rule 16-1l. Failure to aAppear for eConference-

If counsel or a self-represented party-proceeding-pro-se fails to appear at a pretrial,
settlement, or status conference, the Scourt may, where appropriate:

(1) enter a default;;
(2) a-dismissal-of the case, with or without prejudice;; or
(3) take sueh-other action, including the imposition of penalties and sanctions,-as-may

be-deemed-appropriate.

COMMENT TO 2016 AMENDMENTS

Stylistic changes were made to this rule to conform with the 2007 amendments to
the Federal Rules of Civil Procedure.
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TITLE IV. PARTIESarties-

Rule 17. Rarties-pPlaintiff and dDefendant; eCapacity; Public Officers-
(2) REAL PARTY IN INTERESTealparty-in-interest.

(1) Designation in General. An
Every action mustshal be prosecuted in the name of the real party in interest. The
following may sue in their own names without joining the person for whose benefit the
action is brought:

(A)A an executor;;
(B) an administrator;
_ +(C) a guardian;
+ (D) a bailee;
__ +(E) atrustee of an express trust;
+__ (F) a party with whom or in whose name a contract has been made for
another’sthe benefit-ef-another; and

o (G) a party authorized by statute. may-sue-in-that-person's-ewn-name-without
oinina : I I et o i | At and

(2) Action in the Name of the United States or the District of Columbia for Another’s
Use or Benefit. wWWhen an applicable statute so provides, an action for another’sthe use
or benefit ef-anethershallmust be brought in the name of the United States or the
District of Columbia.

(3) Joinder of the Real Party in Interest. The court may notNe-action-shal-be
dismissed _an action for failure to-en-the-greund-that-itisnet prosecuted in the name of
the real party in interest until, after an objection, a reasonable time has been allowed
after-objection-for_the real party in interest to ratify,ication-ef-commencement-of-the
action-by;-or joinder, or_be substitutedien-of into the action. After-thereal-party-in
interestand-sueh ratification, joinder, or substitution, the action proceeds-shal-have-the
same-effeet as if itthe-action had been originally commenced by in-the-rame-of-the real
party in interest.

(b) CAPACITY TO SUE OR BE SUEDapaeity-to-sue-or-be-sued.
Fhe-eCapacity to sue or be sued is determined as follows:

(1) for ef-an individual who is not;-etherthan-ene acting in a representative capacity,
to-sue-or-be-sued-shall-be-determined-by the law of the individual's domicile;

(2) forFhe-capacity-of a corporation,-te-sue-or-be-sued-shall-be-determined by the law
under which it was organized; and
—__(3) forn all other parties,cases-capacity-to-sue-or-be-sued-shall-be-determined by the
law of the District of Columbia, except_that:

- (%A) thata partnership or other unincorporated association; which-hasith no such
capacity under by-the-faw-ef-the District of Columbia’s laws; may sue or be sued in its
common name tofer-the-purpoese-of enforceing foreragainstit-a substantive right
existing under the United States Constitution or laws-ef-the-United-States;; and
—(2B) 28 U.S.C. 88 754 and 959(a) governthat the capacity of a receiver appointed
by a United States court-ef-the-United-States to sue or be sued-is-geverned-by Fitle-28;

U-S5-C88754-and-959).
(c) MINOR OR INCOMPETENT PERSON/rfants-or-incompetentpersoens.
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(1) With a Representative. The following representatives may sue or defend on behalf
of a minor or an mcompetent person:
_ (AW
general guardlan
(B); a committee;
+_ (C) a conservator;; or
(D) aether like fiduciary.
(2) Without a Representative;-the-representative-may-sue-or-defend-on-behalt-of-the
irfant-or-incompetentperson. An minorinfant or incompetent person who does not have

a duly appointed representative may sue by a next friend or by a guardian ad litem. The
court mustshall appoint a guardian ad litem—or issue another appropriate order— to

protect-fer an mian{mlnor or mcompetent person who is who is-ret-etherwise unrepresented in
an actlon 0

(d) PUBLIC OFFICER'S TITLE AND NAME. A public officer who sues or is sued in an
official capacity may be designated by official title rather than by name, but the court
may order that the officer's name be added.

COMMENT TO 2016 AMENDMENTS

This rule is substantially similar to Federal Rule of Civil Procedure 17, as amended in
2007, but maintains the following local distinctions: 1) subsection (a)(2) includes suits in
the name of the District of Columbia for the use or benefit of another; 2) “District of
Columbia” is substituted for “state where the court is located” in subsection (b)(3); 3)
“District of Columbia’s laws” is substituted for “that state’s law” in subsection (b)(3)(A);
and 4) “in a United States court” is struck from subsection (b)(3)(B) to indicate that a
federally appointed receiver can properly sue or be sued in the Superior Court in
accordance with 28 U.S.C § 959.

In accordance with the 2007 federal amendments, former Rule 25(d)(2) has been
moved to section (d) of this rule.

COMMENT

Identical to Federal Rule of Civil Procedure 17 except for 4 changes: (1) Revision of
the 2nd sentence in section (a) thereof to comprehend statutes authorizing suits by the
District of Columbia for the use or benefit of another; (2) substitution of "District of
Columbia" for "state in which the district court is held" in section (b); (3) substitution of
"District of Columbia” for "such state" in the 1st exception clause of section (b); and (4)
deletion of the limiting phrase "in a court of the United States" from the 2nd exception
clause in section (b). This last modification was effected so as to insure that the suing or
suable capacity of federally appointed receivers, who may sue and be sued in state
courts, shall be determined as nearly as possible in conformity with applicable federal
law under 28 U.S.C. 88 754 and 959(a).
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Rule 18. Joinder of eClaims-and-+emedies-

(a) Joinderof-claims—IN GENERAL. A party asserting a claim-te-relief-as-an-original
elaim, counterclaim, cross-claim, or 3rdthird-party claim; may join, ei-ther-as
independent or as-alternativee claims, as many claims-legal-equitable,-ormaritime; as

the-partyit has against an opposing party.
(b) JOINDER OF CONTINGENT CLAIMS. Jeinderofremediesfraudulent

conveyanees—A party may join two claims even though one of them is contingent on the

disposition of the other; Wheneve#arelamH&mqe—herem#m&eegmzabl&enl%aﬁer

&ngl&aenen—but the Gcourt sha#may grant rellef m%hafeacnepronly in accordance with
the parties’ relative substantive rights-ef-the-parties. In particular, a plaintiff may state a
claim for money and a claim to have-set aside a conveyance that is fraudulent as to that

plaintiff, without first having-obtaininged a judgment establishing-the-elaim-for the

money.

COMMENT TO 2016 AMENDMENTS

Rule 18 has been amended consistent with the 2007 stylistic changes to Federal
Rule of Civil Procedure 18.

COMMENT

Identical to Federal Rule of Civil Procedure 18.
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Rule 19. Required Joinder of Partiespersensneeded-forjustadjudication-
(2) PERSONS REQUIRED TO BE JOINED IF FEASIBL Eersons-to-bejoined-iffeasible.

(1) Required Party. A person who is subject to service of process and whose joinder
will not deprive the €court of subject matter jurisdiction-everthe-subject-matter-of-the
action-shall must be joined as a party in-the-action-if:
___(2A) in thate person's absence, the court-completerelief cannot be-accorded
complete relief among these-alreadyexisting parties;; or
___(2B) thate person claims an interest relating to the subject of the action and is so
situated that the-disposingtier of the action in the person's absence may:

(i) as a practical matter impair or impede the person's ability to protect theat

interest; or
(i) leave any existing party-ef-the-persons-already-parties subject to a substantial
risk of incurring double, multiple, or otherwise inconsistent obligations_because-by
reasen of the elaimed-interest.
-_(2) Joinder by Court Order. If athe person has not been se-joined_as required, the
Ccourt shallmust order that the person be made a party. Alf-the person who refuses to
sheuld-join as a plaintiff-butrefuse-to-de-sothe-persenr may be made either a
defendant; or, in a proper case, an involuntary plaintiff.

(3) Service of Process. Service of process under this Rrule shall-must be
accompllshed in the manner and within the time limits prescribed by Rule 4.

(b) WHEN JOINDER IS NOT FEASIBLEBetermination-by-Courtwheneverjoindernot
feasible.

If a person_who is required to be joined if feasible-as-deseribed-in-subdivision{ay)-(2)
hereof cannot be joinedmade-a-party, the Scourt mustshal determine whether, in equity
and good conscience, the action should proceed among the existing parties-befere-it; or

should be dismissed.; the-absent-person-being-thusregarded-as-indispensable-The

factors_for %%&eensdeﬁed—bythe Scourt_to consider include:
(1)-Firstto-what the extent to which a judgment rendered in the person's absence

might be-prejudiceial thatte-the person or these existingalready parties;
_ (2)2r4; the extent to which_any prejudice could be lessened or avoided ;-by:

(A) protective provisions in the judgment;;

(B) by-the-shaping theef relief;; or

(C) other measures;
i (3)-the prejudice-can-belessened-eravoided:-3rd; whether a judgment rendered in
the person's absence wouldit be adequate; and
_ (4)4th; whether the plaintiff wouldit have an adequate remedy if the action wereis
dismissed for nonjoinder.
(c) PLEADING THE REASONS FOR NONJOINDERIeadingreasens-for-nonjoinder.
When
A-pleading asserting a claim for relief, a party must state:
_ (1)-shall-state the names, if known-te-the-pleader, of any persons as-deseribed-in
subdivision{a}1)-(2)-who is required to be joined if feasible hereet-whebut-are is not
joined; and
_(2) the reasons for not joining that personwhy-they-are-hrotjoined.
(d) EXCEPTION FOR CLASS ACTIONSxeeption-ofclass-actions.
This Rrule is subject to the-provisions-of-Rule 23.
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COMMENT TO 2016 AMENDMENTS

This rule is substantially similar to Federal Rule of Civil Procedure 19, as amended in
2007, but maintains the following local distinctions: 1) the federal provision related to
venue is deleted because it pertains to “[a] change of venue [which] is not an available
option in the District [of Columbia],” Catlett v. United States, 545 A.2d 1202, 1215 n.27
(D.C. 1988); 2) the federal venue provision is replaced with a provision specifying that
service of process must be accomplished in accordance with Rule 4.

COMMENT

Identical to Federal Rule of Civil Procedure 19 except for the deletion of the
inapplicable last sentence in section (a) thereof relating to venue and for the addition of
the provision that service of process under the Rule must be accomplished in
accordance with Rule 4, including the time limit imposed by Rule 4(j). For discussion of
service of process on Rule 19 parties, see Rule 4(f) and D.C. Code 8§ 11-943(b) (1981).
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Rule 20. Permissive jJoinder of pParties.
(a) PermissivejoinderPERSONS WHO MAY JOIN OR BE JOINED.

(1) Plaintiffs. Al-pPersons may join in 2one action as plaintiffs if:

(A) they assert any right to relief jointly, severally, or in the alternative in-with
respeerespect tot ef-or arising out of the same transaction, occurrence, or series of
transactions or occurrences; and

(B) #any question of law or fact common to all these-persens-plaintiffs will arise in
the action.

(2) DefendantsAl-p_Persons—--{and any property subject to process in rem—)-—-may
be joined in Zone action as defendants if:

(A) thereany right to relief is asserted against them jointly, severally, or in the
alternative —any-righttoreliefnwith respect toef or arising out of the same transaction,
occurrence, or series of transactions or occurrences; and

(B) and-f-any question of law or fact common to all defendants will arise in the
action.

(3) Extent of Relief. Neither a plaintiff nor a defendant need-rnet be interested in
obtaining or defending against all the relief demanded. The court may grant Jjudgment
may-be-givenfor-to oned or more of the plaintiffs according to their respeetive-rights-te
relief, and against £-one or more defendants according to their respective-liabilities.

(b) Separate-trials-PROTECTIVE MEASURES. The Scourt may make-sueh-issue
orders—including an order for separate trials—to protect a party against as-wil-prevent
a-party-from-being-embarrassmented, delayed, expense, or other prejudice putte

expense-by-the-inelusion-of-aparty-that arises from including a person against whom
the party asserts no claim and who asserts no claim against the partv agmnspm&pa%w

COMMENT TO 2016 AMENDMENTS

Rule 20 has been amended consistent with the 2007 stylistic changes to Federal
Rule of Civil Procedure 20.

COMMENT

Identical to Federal Rule of Civil Procedure 20, except for deletion of reference to
admiralty process in the 2nd sentence of section (a) thereof.
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Rule 21. Misjoinder and Nonjoinder of Parties

Misjoinder of parties is not a ground for dismissingal ef an action. On motion or on its

own, the court may at any time, on |ust terms, add or drop a party. The court may also
sever any clalm against a partv

COMMENT TO 2016 AMENDMENTS

Rule 21 has been amended consistent with the 2007 stylistic changes to Federal
Rule of Civil Procedure 21.

COMMENT

Identical to Federal Rule of Civil Procedure 21.
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Rule 22. Interpleader-
(a) GROUNDS.

_ (1)_By a Plaintiff. Persons havirg-with claims that may expose aagainst-the plaintiff to
double or multiple I|ab|I|tv may be Jomed as defendants and required to mterplead When

Service of process WIthInH-HdeF thls Rrule mustshau be accomplished in the manner and

within the time limits providedpreseribed by Rule 4. Joinder for interpleader is proper

even though:
__(A) Hisnhetground-for-objectionto-thejoinderthat-the claims of the several

claimants, or the titles on which their claims depend, de-net-havelack a common origin
or are netidentical-but-are-adverse-te and independent rather than identical; or
(B) ef-one-another—orthatthe plaintiff denies liability-avers-thatthe-plaintiff-is-not

liable in whole or in part to any or all of the claimants.

(2) By a Defendant. A defendant exposed to similar liability may seekebtain-such
interpleader_through a-by-way-ef cross-claim or counterclaim.
(b) RELATION TO OTHER RULES AND STATUTES. Fheprevisions-oftThis Rrule
supplements—and does not-ir-any-way limit—the joinder of parties allowedpermitted
r-SCR-Civil by Rule 20.

(2} Delied),

COMMENT TO 2016 AMENDMENTS

This rule is substantially similar to Federal Rule of Civil Procedure 22, as amended in
2007, but maintains the following local distinctions: 1) the addition of a provision
specifying that service of process must be accomplished in accordance with Rule 4; 2)
the deletion of lanquage addressing interpleader actions in federal district courts.

COMMENT

Identical to Federal Rule of Civil Procedure 22 except for deletion of section (2)
thereof which deals with sections of Title 28, United States Code relating only to
interpleader actions in federal district courts and for the addition of the provision that
service of process under the Rule must be accomplished in accordance with Rule 4,
including the time limit imposed by Rule 4(j).
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Rule 23. Class aActions-
(a) PREREQUISITE Srereguisites-to-a-class-action.
One or more members of a class may sue or be sued as representative parties on
behalf of all. members only if:
_ (1) the class is so numerous that joinder of all members is impracticable;;
_ (2) there are questions of law or fact common to the class;;
_ (3) the claims or defenses of the representative parties are typical of the claims or
defenses of the class;; and
_ (4) the representative parties will fairly and adequately protect the interests of the
class.
(b) Slass-actions-maintainableTYPES OF CLASS ACTIONS.
An _class action may be maintained-as-a-class-action if the-prereguisites-of
subdivisionRule 23(a) are-is satisfied; and ir-additionif:

__ (1) Fhe-prosecutingen-of separate actions by or against individual class members of
the-elass-would create a risk of:
____(A) Hinconsistent or varying adjudications with respect to individual class members
of-the-class-whichthat would establish incompatible standards of conduct for the party
opposing the class;; or
__(B) Aadjudications with respect to individual class members-ef-the-class-whieh that,
would as a practical matter, would be dispositive of the interests of the other members
not parties to the_individual adjudications or would substantially impair or impede their
ability to protect their interests; or

_ (2) Fthe party opposing the class has acted or refused to act on grounds_that apply
generally applicable-to the class, thereby-making-appropriateso that final injunctive relief
or corresponding declaratory relief is appropriatewith respecting-te the class as a whole;
or
__(B) Fthe Ccourt finds that the questions of law or fact common to theclass members-of
the-class predominate over any questions affecting only individual members, and that a
class action is superior to other available methods for the-fairly and efficiently
adjudicatingen-of the controversy. The matters pertinent to these findings include:
__ (A) Fhethe class members’ interests-ef-members-of-the-elass in individually
controlling the prosecution or defense of separate actions;
__(B) the extent and nature of any litigation concerning the controversy already
commeneed-begun by or against_class members-oef-the-class;
__ (C) the desirability or undesirability of concentrating the litigation of the claims in the
particular forum;_and
___ (D) the likely difficulties likely-to-be-enrcountered-in the-managingementof a class
action.
(c) CERTIFICATION ORDER; NOTICE TO CLASS MEMBERS; JUDGMENT; ISSUES

CLASSES SUBCLASSESDetemn&Hem@%eFder—mmahe#elassaeHenJee%e

(1) Certlflcatlon Order
(A) Time to Issue. At an early practicable time after a person sues or is sued as a

class representativeAfter-the-commencement-of- an-action-brought as-a-class-action, the
Ccourt shalimust determine by order whether it-is-te-be-se-maintainedto certify the

action as a class action.
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(B) Defining the Class; Appointing Class Counsel. An order that certifies a class
action must define the class and the class claims, issues, or defenses, and must
appoint class counsel under Rule 23(q).

(C) Altering or Amending the Order. An order under-this-subdivision-that grants or
denies class certification-may-be-conditional-and may be altered or amended before the
decision-on-the-mertsfinal judgment.

_ (2) Notice.

(A) For (b)(1) or (b)(2) Classes. For any class certified under Rule 23(b)(1) or (b)(2),
the court may direct appropriate notice to the class.

(B) For (b)(3) Classes. Forin any class action-maintainedcertified under subdivision
Rule 23(b)(3), the Scourt shal-must direct to_class-the members-ef-the-class the best
notice that is practicable under theis circumstances, including individual notice to all
members who can be identified through reasonable effort. The notice shalt-must clearly
and concisely state in plain, easily understood lanquage: advise-each-memberthat

(i) the nature of the action;

(i) the definition of the class certified;

(iii) the class claims, issues, or defenses;

(iv) that a class member may enter an appearance through an attorney if the
member so desires;
_ (Av) that the €court will exclude the-memberfrom the class any member who-#
the-member-se requests_exclusion by a specified date;

(vi) the time and manner for requesting exclusion; and

___ (Bwvii) the_binding effect of a class judgment-whetherfaverable-ernot-wilkHinelude

aH on members Wh@@l&nei—peqﬂes%e*elﬂgenunder Rule 23(c)(3) —and—%@)—an%membe#

(3) Judgment. Whether or not favorable to the class, Fthe judgment In an_class action

maintained-as-a-class must:

(A) for any class certified-action under subdivision-Rule 23(b)(1) or (b)(2), whether
or-not-favorable-to-the-class,—shallinclude and describe those whom the Ccourt finds to
be class members-ef-the-class:; and

(B) Fhejudgment-inanaction-maintained-as-afor any class_certified -aetier-under
subdivision-Rule 23(b)(3), whether-or-notfavorable-to-the-elass;-shalkinclude and

specify or describe those to whom theRule 23(c)(2) notice previded-in-subdivision{e}2)
was directed, arg-who have not requested exclusion, and whom the Scourt finds to be
class members-ef-the-class.

_ (4) Particular Issues. When appropriate, {A}-an action may be brought-er-maintained
as a class action with respect to particular issues.

_ (5)-er{B) Subclasses. When appropriate, a class may be divided into subclasses and
each-subelassthat are each treated as a class;-and-theprovisions-of under this Rrule

shellbdyor b conelogor one ol cepe e laols
(d) CONDUCTING THE ACTIONOrders-in-conduct-of-actions.
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(1) In General. In the-conducting ef-an actions te-whichunder this Rrule-applies, the
Ccourt may make-appropriateissue orders_that:
___(2A) Bdetermineing the course of proceedings or prescribeirg measures to prevent
undue repetition or complication in the-presentingation-ef evidence or argument;
__ (2B) requireing;forthe—to protection-ofthe class members -efthe-class-or
e%heFWIseieHheand fairly conduct ef-the action—-that-netice-be-givingen appropriate

noticein-such-manneras-the-Court-may-direct to some or all ef-theclass members of:

(i) any step in the action;;

(ii)-erof the proposed extent of the judgment;; or

(iii)-ef the_members’ opportunity ef-members-to signify whether they consider the
representation fair and adequate, to intervene and present claims or defenses, or to
otherwise-te come into the action;
___(3C) imposeing conditions on the representative parties or on intervenors;
__ (4D) requireing that the pleadings be amended to eliminate therefrom-allegations as
teabout representation of absent persons; and that the action proceed accordingly; or

__ (5E) dealing with similar procedural matters.

_(2) Combining and Amending Orders. Fhe-An orders_under Rule 23(d)(1) may be
combined-with-an-orderunderRule-16,and-may-be-altered or amended as-may-be
desirable-from time to time_and may be combined with an order under Rule 16.

(e) SETTLEMENT, VOLUNTARY DISMISSAL, OR COMPROMISEismissal-or
compromise. The claims, issues, or defenses of a certified class may be settled, A€lass
action-shall-netbevoluntarily dismissed, or compromised only witheut the court’s
approval-ef-the-Ceutt.; The following procedures apply to aand-netice-of-the proposed
settlement, voluntary dismissal, or compromise;

(1) The court must direct notice in a reasonable manner -shal-be-given-to all class
members who would be bound by the proposalefthe-elass-in-such-manneras-the-Court
directs.

(2) If the proposal would bind class members, the court may approve it only after a
hearing and on finding that it is fair, reasonable, and adequate.

(3) The parties seeking approval must file a statement identifying any agreement
made in connection with the proposal.

(4) If the class action was previously certified under Rule 23(b)(3), the court may
refuse to approve a settlement unless it affords a new opportunity to request exclusion
to individual class members who had an earlier opportunity to request exclusion but did
not do so.

(5) Any class member may object to the proposal if it requires court approval under
Rule 23(e); the objection may be withdrawn only with the court's approval.

() APPEALSppeals.

Fhe-Court-of-Appeals-may-in-its-discretionpermit-aAn appeal from an order of the
Superior Court granting or denying class action certification under this Rrule_may be
permitted in accordance with D.C. Code § 11-721 (d) (2012 Repl.) and the District of

Columbla Court of Appeals Rules #&ppheaﬂem&made%%n%e&daysﬂaﬂepenw

(q) CLASS COUNSEL.

(1) Appointing Class Counsel. Unless a statute provides otherwise, a court that
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certifies a class must appoint class counsel. In appointing class counsel, the court:
(A) must consider:
(i) the work counsel has done in identifying or investigating potential claims in the
action;
(i) counsel's experience in handling class actions, other complex litigation, and the
types of claims asserted in the action;
(iii) counsel's knowledge of the applicable law; and
(iv) the resources that counsel will commit to representing the class;
(B) may consider any other matter pertinent to counsel's ability to fairly and
adequately represent the interests of the class;
(C) may order potential class counsel to provide information on any subject pertinent
to the appointment and to propose terms for attorney's fees and nontaxable costs;
(D) may include in the appointing order provisions about the award of attorney's fees
or nontaxable costs under Rule 23(h); and
(E) may make further orders in connection with the appointment.

(2) Standard for Appointing Class Counsel. When one applicant seeks appointment as
class counsel, the court may appoint that applicant only if the applicant is adequate
under Rule 23(g)(1) and (4). If more than one adequate applicant seeks appointment,
the court must appoint the applicant best able to represent the interests of the class.

(3) Interim Counsel. The court may designate interim counsel to act on behalf of a
putative class before determining whether to certify the action as a class action.

(4) Duty of Class Counsel. Class counsel must fairly and adequately represent the
interests of the class.

(h) ATTORNEY'S FEES AND NONTAXABLE COSTS. In a certified class action, the
court may award reasonable attorney's fees and nontaxable costs that are authorized
by law or by the parties' agreement. The following procedures apply:

(1) A claim for an award must be made by motion under Rule 54(d)(2), subject to the
provisions of Rule 23(h), at a time the court sets. Notice of the motion must be served
on all parties and, for motions by class counsel, directed to class members in a
reasonable manner.

(2) A class member, or a party from whom payment is sought, may object to the
motion.

(3) The court may hold a hearing and must find the facts and state its legal
conclusions under Rule 52(a).

(4) The court may refer issues related to the amount of the award to a special master
or a magistrate judge, as provided in Rule 54(d)(2)(D).

COMMENT TO 2016 AMENDMENTS

This rule is identical to Federal Rule of Civil Procedure 23, as amended in 2007 and
2009, except that 1) lanquage in subsection (c)(2)(B)(v) clarifies that there is a deadline
for requesting exclusion from the class; and 2) in accordance with Ford v. ChartOne,
834 A.2d 875 (D.C. 2003), section (f) has been modified to indicate that the filing of an
appeal is governed by D.C. Code 8 11-721 (d) (2012 Repl.) and the appellate rules.
The provisions allowing the court to shift the cost of notice, which were unigue to the
Superior Court rule, have been deleted.
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If a class action is settled and residual funds remain after all identified members of
the class have received their proper distribution, the court may turn to conventional
principles of equity to resolve the case. Traditionally, there are four ways by which a
court may distribute the residual funds: 1) pro rata distribution to the class members; 2)
reversion to the defendant; 3) escheat to the government; and 4) cy pres distribution.
See, e.q., Powell v. Georgia-Pacific Corp., 119 F.3d 703, 706 (8th Cir. 1997). ltis
generally understood that “neither party has a legal right to the unclaimed funds.” Id.
See also Diamond Chem. Co. v. Akzo Nobel Chems. B.V., 517 F. Supp. 2d 212, 217
(D.D.C. 2007). When determining which method of distribution is most appropriate, the
court’s choice “should be guided by the objectives of the underlying statute and the
interests of the silent class members.” Six Mexican Workers v. Ariz. Citrus Growers,
904 F.2d 1301, 1307 (9th Cir. 1990).

In the case of a cy pres distribution of the residual funds, the court should first
consider whether the funds can be distributed in a manner that is closely related to the
original purpose. See Superior Beverage Co. v. Owens-lllinois, Inc., 827 F. Supp. 477,
477-80 (N.D. Ill. 1993). If no such distribution is possible, the court may use its
equitable powers to consider “other public interest purposes by educational, charitable,
and other public service organizations,” including “charitable donations . . . to support
non-profit provision of pro bono legal services.” Jones v. Nat'l Distillers, 56 F. Supp. 2d
355, 359 (S.D.N.Y. 1999) (citing Superior Beverage Co., 827 F. Supp. at 478-79)
(internal guotation marks omitted). The court may solicit applications for cy pres grants
by public notice and, if necessary, hold hearings to give the applicants a chance to be
heard. Alternatively, the court may allocate some or all of the residual funds to an
organization such as the D.C. Bar Foundation or other local bar associations that have
already implemented procedures for the distribution of funds to public service
organizations.

COMMENT

Rule 23 is identical to Federal Rule of Civil Procedure 23 except for certain changes
in subsections (c)(1) and (c)(2) which specifically authorize the judge to shift the costs of
notice to the defendant, in whole or in part, under limited circumstances. In order to
make this determination relating to costs of notice, the judge is further authorized to
conduct a hearing, pursuant to Rule 23-1(c)(3), at which all relevant factors, including
the likelihood of success on the merits, can be considered. The amendment, while
essentially retaining the previous Superior Court procedure, was made necessary by
Eisen v. Carlisle & Jacquelin, 417 U.S. 156, 94 S.Ct. 2140, 40 L.Ed.2d 732 (1974)
which held that under the language of Fed. R. Civ. P. 23, the costs of notice could not
be shifted to the defendant, except perhaps in cases involving a fiduciary, and, the
Court could not make a preliminary determination of the merits of a case. The specific
changes are the deletion of the phrase, “As soon as practicable ...” in the 1st sentence
of subsection (c)(1) and the addition of the last sentence in subsection (c)(2).
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Rule 23.1. Derivative aActions-by-shareholders-

(a) PREREQUISITES. This rule applies when onelr-a-derivative-action-brought-by-1 or
more shareholders or members to-enferce-a-right-of a corporation or ef-an
unincorporated association_bring a derivative action,-the-corporation-or-association
havingfailed to enforce a right that the corporation or associationwhieh may properly be
asserted but has failed to enforce. The derivative action may not be maintained if it
appears that the plaintiff does not fairly and adequately represent the interests of
shareholders or members who are similarly situated in enforcing the right of the
corporation or association.

(b) PLEADING REQUIREMENTS. -by-i-tThe complaint mustshal be verified and
mustshal-allege;:

_ (1) allege that the plaintiff was a shareholder or member at the time of the transaction

omglame of ~which-the-plaintif-ecomplains or that the plaintiff's share or membership
laterthereafter devolved on itthe-plaintiff by operation of law;;and
_ (2) allege that the action is not a collusive one to confer jurisdiction that en-the Scourt
which-i-would ret-otherwise lackhave-; and

(3) state with particularity:

(A) anyThe complaint shall also allege with particularity the efforts, if any, made by
the plaintiff to obtain the desired action-theplaintiff-desires from the directors or
comparable authority and, if necessary, from the shareholders or members;; and

(B) the reasons for_not obtaining-the-plaintifsfalure-to-ebtain the action or fer-not
making the effort.

(c) SETTLEMENT, DISMISSAL, AND COMPROMISE. FheA derivative action may be
settled voluntarllv dlsm|ssed or compromlsed only with the court’s net—b&mamtameem

Ay he approval -
the@eu%t—and nNotlce of athe proposed settlement voluntary dlsmlssal or compromise
mustshall be given to shareholders or members in suehthe manner asthat the Scourt
ordersdireets.

COMMENT TO 2016 AMENDMENTS

This rule is identical to Federal Rule of Civil Procedure 23.1, as amended in 2007.

COMMENT
Identical to Federal Rule of Civil Procedure 23.1 except that reference to "a court of

the United States" has been deleted from the clause describing the allegation of non-
collusiveness.
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Rule 23.2. Actions #Relating to ¢Unincorporated aAssociations-

This rule applies to Aan action brought by or against the members of an
unincorporated association as a class by naming certain members as representative
parties. The action may be maintained only if it appears that those representative
parties will fairly and adequately protect the interests of the association and its
members. In the-conducting efthe action, the €court may issuemake any appropriate
orders corresponding with those deseribed-in Rule 23(d), and the procedure for
settlement, voluntary dismissal, or compromise-ef-the-action-shall must correspond with

theatprovided procedure in Rule 23(e).

COMMENT TO 2016 AMENDMENTS

This rule is identical to Federal Rule of Civil Procedure 23.2, as amended in 2007.

COMMENT

Identical to Federal Rule of Civil Procedure 23.2.
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Rule 23-1. Class aActions:; pProcedure for dDetermining w\Whether aAction mMay

bBe mMaintained as areCIass aAction; Additional precedurefor-determining

ANotice rRequirements-

(a) CLASS ACTION ALLEGATIONSass-action-allegations.

In any case sought to be maintained as a class action, the complaint shal-must contain
under a separate heading styled "Class Action Allegations™:

_ (1) A reference to the portion or portions of Rule 23, under which ithe suit is claimed
that-the-suit-is-properly to be maintainable as a class action.

_ (2) Appropriate allegations justifying sueh-the claim, including; but not recessarily
limited to:

__(iA) Fthe size (or approximate size) and definition of the alleged class;

____(#B) Fthe basis upon which the plaintiff erplaintifis-claims to be an adequate
representatives of the class, or if the class is comprised of defendants, that those
named as parties are adequate representatives of the class;

__ (#C) Fthe alleged questions of law and fact claimed to be common to the class; and
___(D)-1in actions claimed to be maintainable as class actions under Rule 23-(b)-(3),
allegations supporting the findings required by that subdivisienrule.

(b) MOTION FOR CertificatiohCERTIFICATION.

Within 90 days after the filing of a complaint in a case sought to be maintained as a
class action, unless the court in the exercise of its discretion has extended this period,
the plaintiff shall-must move for a certification under Rule 23(c)(1) that the case may be

SO mamtamed—as—a—elass—aeﬂen Sueh—meﬂen—shawbe—semperted—byﬁa—s&a%emem—ef—ﬁaets

ewmnmawe—theeeu#may—sehedul&a—heanng%}epeen—ln rullnq on the motlon Fthe

Ccourt may allow the action to be so maintained, may deny the motion, or may order
that a ruling be postponed pending discovery or such-other appropriate preliminary

procecdingeros-aianptaraprasialosndnoepoc e by e corenpeclaeecs Motbone in
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this-section-shall-be-construed-to-preclude-a-metion-by-aA defendant. may move at any

time to strike the class action allegations or to dismiss the complaint.
(c) PROVISIONS AS TO NOTICErevisions-as-to-netice.

e
In an action maintained under Rule 23(b)(3), the plaintiff shal-inelude-inthe-plaintiff's

must include in the motion for certification a statement proposing:

_ (1) how, when, by whom, and to whom the notice required by Rule 23(c)(2) mustshal
be given;;

_ (2) how and by whom payment therefer-is to be made;; and

__(3) by whom the response to the notice is to be received.

__Inlieu of sueh-athis statement, the plairtiff-movant may state reasons why a
determination of these matters cannot then-be made at that time, and offer a proposal
as to when such-athe determination should be made. In certifying a class action as
maintainable under Rule 23(b)(3), the court may include in its order the provisions for

notlce pursuant to Rule 23(c)(2) or may postpone a determlnatlon of the matter Fhe

(d) APPLICABILITY TO COUNTERCLAIMS AND CROSSCLAIMSpphcability-to
The foregoing provisions shal-apply, with appropriate adaptations, to any counterclaim
or crossclaim alleged to be brought for or against a class.

COMMENT TO 2016 AMENDMENTS
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Stylistic changes were made to this rule to conform with the 2007 amendments to
the Federal Rules of Civil Procedure. Subsections (b)(2) and (c)(2)-(4) were deleted as
unnecessary because the material is covered by other rules.

COMMENT

Rule 23-I. Section (a) incorporates the substance of U.S. District Court for D.C. Rule
23.1 which requires specific allegations, relating to the class character of the suit, to be
included in the complaint. Section (b) has been amended to incorporate certain other
features in U.S. District Court Rule 23.1. Section (b) provides a clear and simple
procedure for promptly securing a Court ruling on the class character of the suit. The
amendment requires a motion for certification as a class to be made within 90 days. Ten
days is provided for an opposition to be filed. The procedure is similar to the local
requirements for handling a motion for summary judgment set forth in Rule 12-I.
However, the certification motion necessarily comes much earlier in the action than
does a motion for summary judgment. Accordingly, Rule 23(c)(1) permits the Court to
"alter or amend" its order later if there should develop matters not apparent to the Court
at the time the order was entered. Note that the motion for certification and any
opposition thereto should also contain any material with respect to notice procedure
which may be required by Rule 23-1(c). Section (c) included matters which were
previously contained in Rule 23-11, which is now vacant. This section provides a
procedure for the Court to determine the manner in which notice to the class members
is to be provided. The procedure is substantially identical to that of former Rule 23-1I. As
noted above, the use of "mini-hearings" as a tool for determining who should pay for the
notice, which was found to be contrary to the language of Federal Rule 23 in Eisen, is
specifically authorized under the amendment to this Court's Rule 23. Section (d) is
taken from U.S. District Court Rule 23-1. Accordingly, the word "claimant” is changed to
"plaintiff" throughout the Rule.
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Rule 23-1l. [aeantDeleted].
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Rule 24. Intervention-

() INTERVENTION OF RIGHTrtervention-ofright.
UpeOn timely motion, the court mustapphication-anyone-shallbe permitted_anyone to
intervene whoin-an-action:

_ (1) is givenWhen-applicable-faw-confers an unconditional right to intervene_by an

applicable law; or
_ (2) whenthe-applicant-claims an interest relating to the property or transaction
thatwhiech is the subject of the action, and the-applicantis so situated that-the
disposingtien of the action may as a practical matter impair or impede the
movantappheant's ability to protect itsthat interest, unless existing partiesthe-apphcant's
interestis adequately represented that interestby-existing-parties.
(b) PERMISSIVE INTERVENTIONermissive-intervention.

(1) In General. YpeOn timely motion,application_the court may permit -anyone may-be
permitted-to intervene who:
+ranaction—_ (2A) is givenWhen-applicable-taw-confers a conditional right to

intervene_by an applicable law; or
- (2B) when-an-applieant'shas a claim or defense that shares withand the main action
have-a_ common question of law or fact-nr-commen.

(2) By a Government Officer or Agency. On timely motion, the court may permltWhen

ereler—aelmuerlste#eel—by a federal Dlstrlct of Columbla or state governmental offlcer or
agency to intervene if a party’s claim or defense is based on:

(A) a statute or executive order administered by the officer or agency; or
(B) »pen-any regulation, order, requirement, or agreement issued or made
underpursuantte the statute or executlve order.
;_(3) Delay or Prejudice. : ek ,
to intervene in the action. In exerC|S|ng |ts dlscretlon the Gcourt mustsloralwl conS|der
whether the intervention will unduly delay or prejudice the adjudication of the rights-of
the-original parties’ rights.
(c) NOTICE AND PLEADING REQUIREDProcedure.
A-persen-desiring motion to intervene mustshal be served a-motion-to-ntervene-upon
the parties as provided in Rule 5. The motion mustshall state the grounds therefoerfor
intervention and shal-be accompanied by a pleading that sets outting-ferth the claim or

defense for WhICh |ntervent|on |s sought Iheeameuereeedupesha#beieﬂewedwhen




COMMENT TO 2016 AMENDMENTS

This rule is substantially similar to Federal Rule of Civil Procedure 24, as amended in
2007, but maintains the following local distinctions: 1) the addition of “District of
Columbia” in subsection (b)(2); and 2) the substitution of “applicable law” for “federal
statute” throughout the rule.

As with the federal rule, the natification provisions for challenges to the
constitutionality or validity of 1) federal or state statutes, or 2) acts, orders, regulations,
or enactments exclusively applicable to the District of Columbia, which were formerly
found in section (c), have been moved to Rule 5.1.

COMMENT

Rule 24 identical to Fed. Rule of Civil Procedure 24 except for (1) addition of
"District of Columbia” to the governmental jurisdictions specified in the 2nd sentence of
section (b); (2) substitution of "applicable law" for "statute of the United States" in
sections (a), (b), and (c) so as to comprehend reference to appropriate statutory or case
law relating to intervention rights in the District of Columbia.; and (3) addition to section
(c) of a notification provision for acts, orders regulations, or enactments exclusively
applicable to the District of Columbia so that this Court will follow as nearly as possible
the notification procedure prescribed for courts of the United States in 23 U.S.C. § 2403.
In order to assist the Court in fulfilling its notification responsibilities under this section,
the Rule requires an alerting inscription on every pleading the filing of which makes
such notification necessary.

The District of Columbia Self-Government and Governmental Reorganization Act of
1973, Public Law 93-198, is reported in its entirety in Volume 1 of the 1981 Michie
Edition of the D.C. Code (1991 Replacement Volume, pp. 173-255). Individual sections
of the Act are codified throughout the D.C. Code, and a listing of those sections and
references to their counterparts in the D.C. Code can be found in the Disposition Table
in Volume 11 of the 1981 (1990 Replacement Volume, pp. 216-218).

97



Rule 24-1. Intervention by the United States or the District of Columbia-

In any case in which the €court has sent a notification to the Attorney General of the
United States or the Cerperation-CounselAttorney General of the District of Columbia
pursuant to Rule 24(c), the €court shat-must permit the United States or the District of
Columbia, respectively, to intervene for the presentation of evidence, if evidence is
otherwise admissible in the case, and for argument on the question of constitutionality.
The United States, or the District of Columbia, as appropriate, shatmust, subject to the
applicable provisions of law, have all the rights of a party and be subject to all liabilities
of a party as to court costs to the extent necessary for a proper presentation of the facts
and law relating to the question of constitutionality.

COMMENT TO 2016 AMENDMENTS

Stylistic changes were made to this rule to conform with the 2007 amendments to
the Federal Rules of Civil Procedure.
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Rule 25. Substitution of Pparties-
(a) DEATHeath.
(1) Substitution if the Claim Is Not Extinguished. If a party dies and the claim is not

thereby-extinguished, the Scourt may order substitution of the proper partiesy. A Fhe
motion for substrtutron may be made by any party or by the decedent’s successors or

efa—summens—and—may—be—sehmdﬂoranyﬂedmrakdrsthet—umesslf the motron fer
substitution-is not. made net—late#thanwrthrn 90 days after service of a statement notrnq

the death, i

death—as—prewdedherem—feethe—semee—ef—the—meﬂen—the action bv or aqarnst the

decedent mustshall be dismissed-as-to-the-deceased-party.
(2) Contrnuatron Among the Remarnrnq Parties. After a party’s death |f Jrn—tlcre—ex,cerrt—ef

Whteh—the rrght sought to be enforced survives onIy to the—sewng—pfamtr#sror enfy
against the remaining partiessurviving-defendants, the action does not abate, but—Fhe

death-shall-be suggested-upon-the record-and-the-action-shall proceeds in favor of or
against the remainingsurviving parties. The death should be noted on the record.

(3) Service. A motion to substitute must be served on the parties as provided in Rule 5
and on nonpatrties as provided in Rule 4. A statement noting death must be served in
the same manner. Service may be made in any judicial district.

(b) INCOMPETENCYneompeteney. If a party becomes incompetent, the Scourt may,
wpon motion, served-as-provided-in-subdivision-(a)-of this Rile-may-al-lowpermit the
action to be continued by or against the party's representative. The motion must be
served as provided in Rule 25(a)(3).

(c) TRANSFER OF INTERESTransferof-interest. If an interest is transferredir-case-of

any-transfer-ofinterest, the action may be continued by or against the original party;
unless the Scourt, upon motion, directs-the-person-to-whom-the-interestis

transferredorders the transferee to be substituted in the action or joined with the original
party. The motion must be served as provided in Rule 25(a)(3)Service-ofthe-meotion

shollbopede e sl b o belie o Do o W Bl
(d) PUBLIC OFFICERS; DEATH OR SEPARATION FROM OFFICEublic-officers-death

R e e

AN action does not abate YWwhen a public officer who is a party te-anr-action-in an
official capacity and-during-tspendeney-dies, resigns, or otherwise ceases to hold office
while the action is pending.; tThe-action-deesnot-abate-and-the officer's successor is
automatically substituted as a party. Later Pproceedings fellowing-the-substitution
shouldalt be in the rame-ofthe-substituted party’s name, but any misnomer not affecting
the parties’ substantial rights-ef-the-parties-shall must be disregarded. The court mayA#

order ef-substitution may-be-entered-at any time, but the absenceemission to-enter of
such an order shaudoes not affect the substrtutron

COMMENT TO 2016 AMENDMENTS
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This rule is identical to Federal Rule of Civil Procedure 25, as amended in 2007,
except that, as with the prior version of the Superior Court rule, “notice of hearing” has
been deleted from the service provision.

In accordance with the 2007 amendments to the federal rule, former section (d)(2)
of this rule has been moved to Rule 17(d).

Rule 25(a)(3) only requires service of the motion to substitute. It does not
“incorporate a substantive requirement that a summons and complaint also . . . be
served.” Epps v. Vogel, 454 A.2d 320, 324 (D.C. 1982).

COMMENT

Identical to Federal Rule of Civil Procedure 25, except for deletion of inapplicable
reference to notice of hearing in subsection (a)(1). In connection with this Rule, see
D.C. Code (1967 Edition, Supplement IV) § 12-102.
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TITLE V. DISCLOSURESepesitions ANDand DISCOVERYiscovery-

Rule 26. Duty to Disclose; General Provisions Governing Discovery
(a) REQUIRED DISCLOSURES.

(1) [Omitted].

(2) Disclosure of Expert Testimony.

(A) In General. A party must disclose to the other parties the identity of any witness
it may use at trial to present expert testimony.

(B) Witnesses Who Must Provide a Written Report. Unless otherwise stipulated or
ordered by the court, this disclosure must be accompanied by a written report if the
witness is one retained or specially employed to provide expert testimony in the case or
one whose duties as the party's employee regularly involve giving expert testimony. The
report must contain:

(i) a complete statement of all opinions the witness will express and the basis and
reasons for them;

(i) the facts or data eretherinformation-considered by the witness in forming
them:;

(iif) any exhibits that will be used to summarize or support them;

(iv) the witness's qualifications, including a list of all publications authored in the
previous 10 years;

(v) a list of all other cases in which, during the previous 4 years, the witness
testified as an expert at trial or by deposition;

(vi) a statement of the compensation to be paid for the study and testimony in the
case; and

(vii) the following certification, signed by the witness: “I hereby certify that this
report is a complete and accurate statement of all of my opinions, and the basis and
reasons for them, to which | will testify under oath.”

(C) Witnesses Who Do Not Provide a Written Report. Unless otherwise stipulated or
ordered by the court, if the witness is not required to provide a written report, this
disclosure must state:

(i) the subject matter on which the witness is expected to present evidence; and
(i) a summary of the facts and opinions to which the witness is expected to testify.

(DE) Time to Disclose Expert Testimony. A party must make these disclosures at
the times and in the sequence set forth in the scheduling order issued pursuant to Rule
16(b)(5)(C) and (D).

(EB) Supplementing the Disclosure. The parties must supplement these disclosures
when required under Rule 26(e).

(3) [Omitted].

(4) Form of Disclosures. Unless the court orders otherwise, all disclosures under Rule
26(a) must be in writing, signed, and served.

(b) DISCOVERY SCOPE AND LIMITS.

(1) Scope in General. Unless otherwise limited by court order, the scope of discovery
is as follows: Parties may obtain discovery regarding any nonprivileged matter that is
relevant to any party’s claim or defense_and proportional to the needs of the case,
considering the importance of the issues at stake in the action, the amount in
controversy, the parties’ relative access to relevant information, the parties’ resources,
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the importance of the discovery in resolving the issues, and whether the burden or
expense of the proposed discovery outweighs its likely benefit. Information within this

scope. of discovery need not be adm|55|ble in ewdence to be dlscoverable—melamng

(2) Limitations on Frequency and Extent.

(A) When Permitted. By order, the court may alter the limits in these rules on the
number of depositions and interrogatories or length of depositions under Rule 30. By
order, the court may also limit the number of requests under Rule 36.

(B) Specific Limitations on Electronically Stored Information. A party need not
provide discovery of electronically stored information from sources that the party
identifies as not reasonably accessible because of undue burden or cost. On motion to
compel discovery or for a protective order, the party from whom discovery is sought
must show that the information is not reasonably accessible because of undue burden
or cost. If that showing is made, the court may nonetheless order discovery from such
sources if the requesting party shows good cause, considering the limitations of Rule
26(b)(2)(C). The court may specify conditions for the discovery.

(C) When Required. On motion or on its own, the court must limit the frequency or
extent of discovery otherwise allowed by these rules if it determines that:

(i) the discovery sought is unreasonably cumulative or duplicative, or can be
obtained from some other source that is more convenient, less burdensome, or less
expensive;

(i) the party seeking discovery has had ample opportunity to obtain the
information by discovery in the action; or

(i) the-burden-or-expense-of-the proposed discovery is outside the scope
permltted by Rule 26(b)(1) eu%we@hamﬂeely—benem—eenademqgﬂq&need&eﬁme

(3) Trial Preparatlon Materials.

(A) Documents and Tangible Things. Ordinarily, a party may not discover
documents and tangible things that are prepared in anticipation of litigation or for trial by
or for another party or its representative (including the other party's attorney, consultant,
surety, indemnitor, insurer, or agent). But, subject to Rule 26(b)(5), those materials may
be discovered if:

() they are otherwise discoverable under Rule 26(b)(1); and

(ii) the party shows that it has substantial need for the materials to prepare its
case and cannot, without undue hardship, obtain their substantial equivalent by other
means.

(B) Protection Against Disclosure. If the court orders discovery of those materials, it
must protect against disclosure of the mental impressions, conclusions, opinions, or
legal theories of a party’s attorney or other representative concerning the litigation.
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(C) Previous Statement. Any party or other person may, on request and without the
required showing, obtain the person’s own previous statement about the action or its
subject matter. If the request is refused, the person may move for a court order, and
Rule 37(a)(5) applies to the award of expenses. A previous statement is either

(i) a written statement that the person has signed or otherwise adopted or
approved; or
(i) a contemporaneous stenographic, mechanical, electrical, or other recording—
or a transcription of it—that recites substantially verbatim the person’s oral statement.
(4) Trial Preparation: Experts.

(A) Deposition of an Expert Who May Testify. A party may depose any person who
has been identified as an expert whose opinions may be presented at trial. If Rule
26(a)(2) requires a report from an expert, the deposition may be conducted only after
the report is provided.

(B) Trial-Preparation Protection for Draft Reports or Disclosures. Rules 26(b)(3)(A)
and (B) protect drafts of any report or disclosure required under Rule 26(a)(2),
regardless of the form in which the draft is recorded.

(C) Trial-Preparation Protection for Communications Between a Party's Attorney and
Expert Witnesses. Rules 26(b)(3)(A) and (B) protect communications between the
party's attorney and any witness required to provide a report under Rule 26(a)(2)(B),
regardless of the form of the communications, except to the extent that the
communications:

(i) relate to compensation for the expert's study or testimony;

(i) identify facts or data that the party's attorney provided and that the expert
considered in forming the opinions to be expressed; or

(iii) identify assumptions that the party's attorney provided and that the expert
relied on in forming the opinions to be expressed.

(DB) Expert Employed Only for Trial Preparation. Ordinarily, a party may not, by
interrogatories or deposition, discover facts known or opinions held by an expert who
has been retained or specially employed by another party in anticipation of litigation or
to prepare for trial and who is not expected to be called as a witness at trial. But a party
may do so only:

(i) as provided in Rule 35(b); or
(i) on showing exceptional circumstances under which it is impracticable for the
party to obtain facts or opinions on the same subject by other means.

(E€) Payment. Unless manifest injustice would result, the court must require that
the party seeking discovery:

(i) pay the expert a reasonable fee for time spent in responding to discovery under
Rule 26(b)(4)(A) or (DB); and
(i) for discovery under (DB), also pay the other party a fair portion of the fees and
expenses it reasonably incurred in obtaining the expert’s facts and opinions.
(5) Claiming Privilege or Protecting Trial-Preparation Materials.

(A) Information Withheld. When a party withholds information otherwise
discoverable by claiming that the information is privileged or subject to protection as
trial-preparation material, the party must:

(i) expressly make the claim; and
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(ii) describe the nature of the documents, communications, or tangible things not
produced or disclosed—and do so in a manner that, without revealing information itself
privileged or protected, will enable other parties to assess the claim.

(B) Information Produced. If information produced in discovery is subject to a claim
of privilege or of protection as trial-preparation material, the party making the claim may
notify any party that received the information of the claim and the basis for it. After being
notified, a party must promptly return, sequester, or destroy the specified information
and any copies it has; must not use or disclose the information until the claim is
resolved; must take reasonable steps to retrieve the information if the party disclosed it
before being notified; and may promptly present the information to the court under seal
for a determination of the claim. The producing party must preserve the information until
the claim is resolved.

(C) Orders and Agreements Controlling the Effects of Disclosure.

(i) The court may order that the privilege or protection is not waived by disclosure
connected with the litigation pending before the court—in which event the disclosure is
also not a waiver in any other proceeding in any jurisdiction.

(i) An agreement on the effect of disclosure in a proceeding is binding only on the
parties to the agreement, unless it is incorporated into a court order.

(6) Insurance Agreements. A party may obtain for inspection and copying any
insurance agreement under which an insurance business may be liable to satisfy all or
part of a possible judgment-in the action or to indemnify or reimburse for payments
made to satisfy the judgment.

(c) PROTECTIVE ORDERS.

(1) In General. A party or any person from whom discovery is sought may move for a
protective order in this court—or as an alternative on matters relating to a deposition, in
the court for the jurisdiction where the deposition will be taken. The motion must include
a certification that the movant has in good faith conferred or attempted to confer with
other affected parties in an effort to resolve the dispute without court action. The court
may, for good cause, issue an order to protect a party or person from annoyance,
embarrassment, oppression, or undue burden or expense, including one or more of the
following:

(A) forbidding the disclosure or discovery;

(B) specifying terms, including time ander place_or the allocation of expenses, for
the disclosure or discovery;

(C) prescribing a discovery method other than the one selected by the party seeking
discovery;

(D) forbidding inquiry into certain matters, or limiting the scope of disclosure or
discovery to certain matters;

(E) designating the persons who may be present while the discovery is conducted;

(F) requiring that a deposition be sealed and opened only by court order;

(G) requiring that a trade secret or other confidential research, development, or
commercial information not be revealed or be revealed only in a specified way; and

(H) requiring that the parties simultaneously file specified documents or information
in sealed envelopes, to be opened as the court directs.

(2) Ordering Discovery. If a motion for a protective order is wholly or partly denied, the
court may, on just terms, order that any party or person provide or permit discovery.
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(3) Awarding Expenses. Rule 37(a)(5) applies to the award of expenses.
(d) TIMING AND SEQUENCE OF DISCOVERY.

(1) Timing. Time limitations for completion of discovery will be set by court order. The
court may order an enlargement of the time limitations for the completion of discovery,
pursuant to Rule 16(b)(5)(E) and (F).

(2) Sequence. Unless, on motion, the court orders otherwise for the parties' and
witnesses' convenience and in the interests of justice:

(A) methods of discovery may be used in any sequence; and

(B) discovery by one party does not require any other party to delay its discovery.
(e) SUPPLEMENTING DISCLOSURES AND RESPONSES.

(1) In General. A party who has made an expert disclosure under Rule 26(a) —or who
has responded to an interrogatory, request for production, or request for admission—
must supplement or correct its disclosure or response:

(A) in a timely manner if the party learns in some material respect the disclosure or
response is incomplete or incorrect, and if the additional or corrective information has
not otherwise been made known to the other parties during the discovery process or in
writing; or

(B) as ordered by the court.

(2) Expert Witness. For an expert whose report must be disclosed under Rule
26(a)(2), the party’s duty to supplement extends both to information included in the
report and to information given during the expert’'s deposition. Any additions or changes
to this information must be disclosed by the time the party’s pretrial disclosures under
Rule 16(c) are due.

(f) [Omitted].
(g) SIGNING DISCOVERY REQUESTS, RESPONSES, AND OBJECTIONS.

(1) Signature Required, Effect of Signature. Every discovery request, response, or
objection must be signed by at least one attorney of record in the attorney's own
name—or by the party personally, if unrepresented—and must state the signer’'s
address, e-mail address, and telephone number. By signing, an attorney or party
certifies that to the best of the person’s knowledge, information, and belief formed after
a reasonable inquiry, the discovery request, response, or objection is:

(A) consistent with these rules and warranted by existing law or a nonfrivolous
argument for extending, modifying, or reversing existing law, or for establishing new
law;

(B) not interposed for any improper purpose, such as to harass, cause unnecessary
delay, or needlessly increase the cost of litigation; and

(C) neither unreasonable nor unduly burdensome or expensive, considering the
needs of the case, prior discovery in the case, the amount in controversy, and the
importance of the issues at stake in the action.

(2) Failure to Sign. Other parties have no duty to act on an unsigned request,
response, or objection, until it is signed, and the court must strike it unless a signature is
promptly supplied after the omission is called to the attorney’s or party’s attention.

(3) Sanction for Improper Certification. If a certification violates this rule without
substantial justification, the court, on motion or on its own, must impose an appropriate
sanction on the signer, the party on whose behalf the signer was acting, or both. The
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sanction may include an order to pay the reasonable expenses, including attorney's
fees, caused by the violation.
(h) MEETING TO RESOLVE DISCOVERY DISPUTES.

(1) In General. Before filing any motion relating to discovery except a motion pursuant
to Rule 37(b) for sanctions for failure to comply with a court order, the affected parties or
counsel must meet for a reasonable period of time in an effort to resolve the disputed
matter. Any motion relating to discovery, except a motion pursuant to Rule 37(b), must
contain, immediately below the signature of the attorney or party signing the motion, a
certification that despite a good faith effort to secure it, the relief sought in the motion
has not been provided. The certification must set forth specific facts describing the good
faith efforts, including a statement of the date, time, and place of the meeting required
by this rule.

(2) Waiver. The requirement of a meeting is waived if:

(A) the motion concerns a failure to serve any response whatever to a Rule 33, 34
or 36 discovery request or a failure to appear for a deposition or a Rule 35 examination
and the motion is accompanied by a copy of a letter, sent at least 10 days before the
motion was filed, asking that the opposing counsel or party respond to the discovery
request or that the deponent or examinee appear for a rescheduled deposition or
examination; or

(B) the movant certifies that, despite having sent to the opposing counsel or party, at
least 10 days before the motion was filed, a letter (a copy of which must be attached to
the motion) proposing a time and place for such a meeting, and despite having made
two telephone calls to the office of the opposing counsel or party (the date and time of
which calls must be specified in the motion), the movant has been unable to convene a
meeting to resolve the disputed discovery matter.

COMMENT TO 2016 AMENDMENTS

This rule incorporates the 2010 and 2015 amendments to Federal Rule of Civil
Procedure 26 with the following exceptions: 1) subsection (a)(2)(C)(i) does not include
references to Federal Rules of Evidence 702, 703, or 705; 2) the timing of expert
disclosures in _subsection (a)(2)(D) differs; 3) the subsection entitled “Early Rule 34
Requests” is omitted because there is no discovery moratorium in the Superior Court;
and 4) amendments to section (f) are not incorporated because this section was
previously omitted.

New subsection (b)(5)(C) was created to address an issue raised by a 2015
amendment to Federal Rule of Civil Procedure 16. Instead of referencing Federal Rule
of Evidence 502 in Rule 16(b)(4)(C), Rule 26(b)(5)(C) includes the text of Federal Rule
of Evidence 502(d) and (e). These new provisions govern the manner and means by
which litigants and the court can control the effects of disclosure of privileged or
protected information. Agreements reached under Rule 26(b)(5)(C) can be included in
a scheduling order issued under Rule 16(b)(4).

COMMENT
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Subsection (a)(1). Federal Rule of Civil Procedure 26(a)(1) is inconsistent with
Superior Court practice, and would ultimately slow down the process of discovery. The
Superior Court rules allow parties to begin discovery at the filing of the complaint; this
process gives parties greater options for early discovery than those available under the
Federal Rules.

Subsection (a)(2) is new. It requires a written report from an expert; however, it
clarifies the federal rule in accordance with the Federal Advisory Committee Notes and
case decisions, which explain that legal counsel are not prohibited from being
substantively involved with the preparation of the expert’'s written report so long as the
substance and conclusions are the expert’s own.

Subsection (a)(3). As it relates to pretrial disclosures, Federal Rule of Civil
Procedure 26(a)(3) is incorporated in the pretrial statement required under Rule 16.

Subsection (b). The Advisory Committee Notes to the Federal Rules of Civil
Procedure contain a lengthy discussion of the 2006 amendments to the federal rule
addressing the discovery of electronically-stored information. Because these 2015
amendments to the Superior Court Rules closely follow the 2006 Federal Rules of Civil
Procedure amendments, parties and counsel should refer to the Federal Rules of Civil
Procedure Advisory Committee Notes for guidance. In particular, the Federal Rules of
Civil Procedure Advisory Committee Notes to Rule 26(b) address the potential for cost-
shifting in the context of discovery and state as follows:

The good-cause inquiry and consideration of the Rule 26(b)(2)(C) limitations
are coupled with the authority to set conditions for discovery. The conditions
may take the form of limits on the amount, type, or sources of information
required to be accessed and produced. The conditions may also include
payment by the requesting party of part or all of the reasonable costs of
obtaining information from sources that are not reasonably accessible. A
requesting party's willingness to share or bear the access costs may be
weighed by the court in determining whether there is good cause. But the
producing party's burdens in reviewing the information for relevance and
privilege may weigh against permitting the requested discovery.
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Rule 27. Depositions before-action-orpending-appealto Perpetuate Testimony
(2) BEFORE AN ACTION IS FILEDefore-action.

_ (1) Petition. A person who desires-wants to perpetuate testimony regarding-about any
matter that-may-be-cognizable in this Scourt may file a verified petition in this Scourt,-or
in an appropriate state court in the place where any expected adverse party resides, or
in the United States Bdistrict €court in the district ef-the-residence-efwhere any
expected adverse party resides. The petition shalb-must ask for an order authorizing be
entitled-in-the-name-of-the petitioner_ to depose the named persons in order to
perpetuate their testimony. The petition must be titled in the petitioner’s name and must
and-shall show:

___(2A) Fthat the petitioner expects to be a party to an action cognizable in this cSourt
but is-cannot presently urable-te-bring it or cause it to be brought;;

__ (2B) the subject matter of the expected action and the petitioner's interest-therein;;
___(30C) the facts which-that the petitioner desires-wants to establish by the proposed
testimony and the reasons fer-desiring-to perpetuate it;;

___(4D) the names or a description of the persons whom the petitioner expects wit-to
be adverse parties and their addresses, so far as known;; and

____(5E) the names, and-addresses_and expected-ofthe-persons-to-be-examined-and
the substance of the testlmony wh%h—the—peﬂﬂenepe*peets—te—e%n—#emof each
deponent :

_ (2) Notice and sService.

At least 210 days before the hearing date, the petitioner must serve each expected
adverse party with a copy of the petition and a notice stating the time and place of the
hearing. The notice may be served either inside or outside the district or state in the
manner provided in Rule 4. If that service cannot be made with due-reasonable
diligence on an expected adverse party, the Scourt may order service by publication or
otherwise. The cEourt must appoint an attorney to represent persons not served in the
manner provided by Rule 4 and to cross-examine the deponent if an unserved person is
not otherwise represented. Rule-17{c)applesilf any expected adverse party is a minor
or is incompetent, Rule 17(c) applies.

__(8) Order and eExamination.

If the-Courtis-satisfied that the-perpetuatingen-ef the testimony may prevent a failure or
delay of justice, the court must issueit-shat-make an order _that designatesing or
describesing the persons whose depositions may be taken, and-specifiesying the
subject matter of the examinations, and states whether the depositions shal-will be
taken upen-orally examination-or by written interrogatories. The depositions may then
be taken in-accordance-with-under these Rrules:, and the Scourt may make-issue

orders ofthe-characterprovided-forlike those authorized by Rules 34 and 35. A
reference in these rules Ferthepurpose-of-applying-these-Rules-to-depositions-for

perpetuating-testimony,-each-reference-therein-to this Scourt means, for the purposes
of this rule, shall-be-deemed-toreferto-the court in-whichwhere the petition for such-the

deposition was filed.

__(4) Usinge-of-deposition_the Deposition.
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H-aA deposition to perpetuate testimony may be used under Rule 32(a) in any later-filed

actlon |n thls court%k%ande#ﬁ%se%ub&epﬁ—atﬁqeughﬂeeseﬁken—n—weutd—be

an%aeuen |nv0IV|ng the same subject matter |f the deposmon elther was taken under

these rules or, although not so taken, would be admissible in evidence in the courts of

the state where it was taken-subsegquently-broughtin-this Court-in-accordance-with-the
provisions-of Rule-32(a).
(b) PENDING APPEAL ending-appeal.

(1) In General. The court after renderlnq |udqment may, I+ an appeal has been taken

net—e*p+reelor mav still be taken the—Geurt—may—aHewpermlt a party to depose—the—taleng
of-the-depesitions-of witnesses to perpetuate their testimony for use in the event of

further proceedings in the cCourt.

(2) Motion. tr-such-ease-tThe party who desires-wants to perpetuate the-testimony
may make-a-+metiermove for leave to take the depositions, upon the same notice and
service thereof-as if the action was-were pending in the Scourt. The motion shal-must
show:

___(2A) the names,-and address,es-of persons-to-be-examined and the-expected

substance of the testimony of each deponent; andwhich-the-party-expects-to-elicitfrom
cachs

__ (2B) the reasons for perpetuating their testimony.

(3) Court Order. If the €court finds that the-perpetuatingen-of the testimony isproper
to-aveid-amay prevent a failure or delay of justice, the courtit may make-an-order
allewing-thepermit the depositions to be taken and may make-issue orders efthe

characterprovided-forlike those authorized by Rules 34 and 35.;-and-thereupont The
deposmons may be taken and used mthe—sameumannepanemndepthe—sameeendmens

lonsas any other

deposmon taken in a pendlnq court action.

(c) Rerpetuationby-actiohPERPETUATION BY AN ACTION.

This Rrule does not limit the-a court’s power ef-a-ceurt-to entertain an action to
perpetuate testimony.

COMMENT TO 2016 AMENDMENTS

This rule is identical to Federal Rule of Civil Procedure 27, as amended in 2007 and
2009, except that court designations have been modified throughout the rule. This rule
is not an attempt to confer jurisdiction on a state court or a United States district court
but allows a petition to be heard in that court when permitted.

COMMENT

Identical to Federal Rule of Civil Procedure 27 except for changes in court
designations in sections (a)(1), (a)(3), (a)(4), and (b) to reflect applicability to this Court.

109



Rule 28. Persons bBefore wWhom dDepositions mMay bBe tTaken-
(2) WITHIN THE UNITED STATE S Sithin-the-United-States.

(1) In General. Within the United States or within-a territory or insular possession
subject to United Statesthe jurisdiction-ef-the-United-States, a depositions mustshall be
taken before:

(A) an officer authorized to administer oaths either by federalthe laws ef-the-United
States-or by the law inef the place where-theof examination-is-held;; or

(B) before-a person appointed by the Ccourt: to-A-person-se-appointed-haspowerto
administer oaths and take testimony.

(2) Definition of “Officer.” The term “officer” as-used-in Rules 30, 31 and 32 includes a
person appointed by the Scourt under this rule or designated by the parties under Rule
29(a).

(b) INA FOREIGN COUNTRYn-foreign-countries.

(1) In General. A Bdepositions may be taken in a foreign country:
__ (2A) pursuantteunder any applicable treaty or convention;;—er
___(2B) pursuantteunder a letter of request, {whether or not captioned a “letter
rogatory”;);
___(38©) on notice, before a person authorized to administer oaths either by federal law
or by the law in the place where-theof examination-is-held—eitherby-thelaw-thereof-of
peme e ol me Lln s Sl sl OF
__ (4D) before a person commissioned by the Ccourt;-and-a-persen-se-commissioned
shall-have-the-power-by-virtue-of the-com-mission to administer any necessary oath and

take testimony.
(2) Issuing a Letter of Request or a Commission. A letter of request, a commission, or
both maya-letter-ofrequestshall be issued:
(A) on appropriate terms after an application and notice of it; and
(B) without a showing that -en-terms-that-arejust-and-appropriate—tis-hotreguisite
to-the-issuance-of-a-commission-ora-letterof request-that the-taking ef-the deposition in
any-other manner is impracticable or inconvenient;-and-both-a-commission-and-aletter
of request may be issued in proper cases.
(3) Form of a Request, Notice, or Commission. When a letter of request or any other
device is used according to a treaty or convention, it must be captioned in the form

prescrlbed bv that treaty or conventlonﬁrnetreeepeemmrsaenm%desrgnatethe

Ietter of request may be addressed To the Approprrate Authorrty in [herename t-heof
country] " A deposmon notlce ora comm|SS|on must —\MhenaJetter—eLreqetesPer—any

eaﬁme%ﬂheienm—pmsenbed—ba%h&k#e&tye#eemrenﬂendesmnate bv name or
descriptive title the person before whom the deposition is to be taken.
(4) Letter of Request—Admitting Evidence. Evidence obtained in response to a letter

of request need not be excluded merely because:

(A) it is not a verbatim transcript;;

(B)-beeause the testimony was not taken under oath;; or

(C)-beecause-of any similar departure from the requirements for depositions taken
within the United States-undertheserules.

(c) DISQUALIFICATIONisgualification-for-interest.
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NeA deposition must notshalt be taken before a person who is:
(1) any party’s relative, eremployee, or attorney;
(2) related to or employed by any party’s attorney; erceunsel-ofany-of-the-par-ties-or

L e 0]
(3)-s financially interested in the action.

COMMENT TO 2016 AMENDMENTS

This rule is identical to Federal Rule of Civil Procedure 28, as amended in 2007,
except that 1) the phrase “in which the action is pending” is still omitted; and 2)
subsection (b)(4) and section (c) are divided into further subsections.

COMMENT

Rule 28 is identical to Federal Rule of Civil Procedure 28 except for deletion from
paragraph (a) of the superfluous Court designation "in which the action is pending."
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Rule 28-I. Interstate Depositions_and Discovery Procedures-edtside-thefordm
(a) IN GENERAL. In seeking to conduct interstate depositions and discovery, parties
may proceed under any of the following provisions.

(b) INTERSTATE DEPOSITIONS AND DISCOVERY PROCEDURES UNDER THE
UNIFORM INTERSTATE DEPOSITIONS AND DISCOVERY ACT, D.C. CODE 8§ 13-
441 to -448.

(1) Issuance of Subpoena.

(A) To request a subpoena under D.C. Code § 13-443 (2012 Repl.), a party must
submit a foreign subpoena to the clerk. A request for the issuance of a subpoena under
the Uniform Interstate Depositions and Discovery Act does not constitute an
appearance in the courts of the District of Columbia.

(B) When a party submits a foreign subpoena to the clerk, the clerk, in accordance
with these rules, must promptly issue a subpoena for service on the person to whom the
foreign subpoena is directed.

(C) A subpoena under Rule 28-1(b)(1)(B) must:

(i) incorporate the terms used in the foreign subpoena; and

(i) contain or be accompanied by the names, addresses, and telephone numbers
of all counsel of record in the proceeding to which the subpoena relates and of any
party not represented by counsel.

(2) Service of Subpoena. A subpoena issued by a clerk under Rule 28-I(b)(1) must be
served in compliance with D.C. Code § 11-942 (2012 Repl.) and Rule 45.

(3) Deposition, Production, and Inspection. The rules applicable to compliance with
subpoenas to attend and give testimony, produce designated books, documents,
records, electronically stored information, or tangible things, or permit inspection of
premises apply to subpoenas issued under Rule 28-1(b)(1).

(4) Motions Regarding Subpoena. A motion for a protective order or to enforce,
quash, or modify a subpoena issued by a clerk under Rule 28-I(b)(1) must comply with
these rules and the laws of the District of Columbia and must be submitted to the
Superior Court.

(c) ASSISTANCE TO TRIBUNALS AND LITIGANTS OUTSIDE THE DISTRICT OF
COLUMBIA UNDER D.C. CODE § 13-434.

(1) By Court Order. Upon application by any interested person or in response to
letters rogatory issued by a tribunal outside the District of Columbia, the Superior Court
may order service on any person who is domiciled or can be found within the District of
Columbia of any document issued in connection with a proceeding in a tribunal outside
the District of Columbia. The order must direct the manner of service.

(2) Without Court Order. Service in connection with a proceeding in a tribunal outside
the District of Columbia may be made inside the District of Columbia without an order of
the court.

(3) Effect. Service under Rule 28-1(c) does not, of itself, require the recognition or
enforcement of an order, judgment, or decree rendered outside the District of Columbia.
(d) COMMISSIONS OR NOTICES FOR TESTIMONY UNDER D.C. CODE 8§ 14-103.




by-Actions-in-otherjurisdictions-When a commission is issued or notice given to take

the testimony of a witness found within the District of Columbia, to be used in an action
pending in a_court of a state, territory, commonwealth, possession, or a place under the
jurisdiction of the United States, the party seeking that testimony may file with this
Ccourt a certified copy of the commission or notice. H-the-commission-ernotice-isin
order-the-Clerk-shall-uUpon approval by the judge in chambers of the commission or
notice and the proposed subpoena, the clerk must issue a subpoena compelling the

designated witness to appear for deposition at a specified time and place. Testimony
taken under this section shal-must be taken in the manner prescribed byin these
Rrules, and the Scourt may entertain any motion, including motions for quashing
service of a subpoena and for issuance of protective orders, in the same manner as if
the action were pending in this Scourt.

COMMENT TO 2016 AMENDMENTS

This rule was amended to include the procedures for filing under the Uniform
Interstate Depositions and Discovery Act (D.C. Code 88 13-441 to -448 (2012 Repl.))
and D.C. Code 8 13-434 (2012 Repl.). The process for obtaining a commission or
notice under D.C. Code § 14-103 (2012 Repl.) has been retained from the prior version
of the rule, but the provisions related to appointment of an examiner to take testimony of
a witness outside the District of Columbia have been moved to new Rule 28-1l. Stylistic
changes were also made to this rule to conform with the 2007 amendments to the
Federal Rules of Civil Procedure.

COMMENT

Paragraphs (c) and (b) of Rule 28-1 implement the authority conferred on the
Superior Court by § 14-103 and § 14-104, respectively.
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Rule 28-1l. Appointment of Examiner to Take Testimony of a Witness Residing
Qutside the District of Columbia; Commissions

(a) APPOINTMENT OF EXAMINER; ISSUING COMMISSION. Any party to a civil
action pending in this court may file with the court a motion for appointment of an
examiner to take the testimony of any witnesses who reside outside the District of
Columbia. If the motion is granted, the court must appoint an examiner to take the
testimony of such witnesses as are designated in the order of appointment and must
issue a commission to the examiner who will take the testimony in the manner
prescribed by these rules.

(b) MOTION REQUIREMENTS. A motion for appointment of an examiner must state:

(1) the name and address of each witness sought to be deposed; and

(2) the reasons why the testimony of such witness is required in the action.
(c) SERVICE OF THE MOTION; OPPOSITIONS. The motion must be served on all
other parties to the action who may within 7 days file an opposition to the motion as
prescribed by Rule 12.

COMMENT

The substance of this rule is substantially similar to former Rule 28-1(a) and is
derived from D.C. Code § 14-104 (2012 Repl.).
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Rule 29. Stipulations regarding-About dDiscovery pProcedure-

Unless the court orders otherwise -directed-by-the-Court; the parties may by-written
stipulateien that:
_ (2a) aprevide-that depositions may be taken before any person, at any time or place,

gpon any notice, and in the manner specified—in which event itary-mannerand-when
so-taken may be used in the same way as anylike other depositions, and

_ (2b) medify-other procedures governing or limitingatiers-placed-upen discovery be
modified—-exeeptbut that-the parties may only stipulate to extend any deadline set by

the Ccourt enhy-to the extent permitted by Rule 16(b).

COMMENT TO 2016 AMENDMENTS

This rule is substantially similar to Federal Rule of Civil Procedure 29, as amended in
2007, except that section (b) retains references to Superior Court Rule 16(b).

COMMENT

Identical to Federal Rule of Civil Procedure 29 except for the reference to Superior
Court Rule 16(b) with respect to deadlines.

115



Rule 30. Depositions upen-by eOral eExamination-

(a) WHEN A DEPOSITION MAY BE TAKENhen-depositions-may-be-taken:-when-leave
reguired.

_ (1) Without Leave. A party may, by oral questions, depose -take-the-testimony-ef-any
person, including a party, by-depesitien-upon-eral-examination-without leave of court

except as provided in paragraph-{2}Rule 30(a)(2). The deponent’s attendance of
withesses-may be compelled by subpoena asprevided-inunder Rule 45.

_(2) With Leave. A party must obtain leave of court, which-shal-beand the court must
granted leave to the extent consistent with the-prineiples-stated-in-Rule 26(b)(1)_and
2):
(A) if the persen-parties have not stipulated to the deposition and:te-be-examined-s
ined in o it I . oulat ol s
(Al) a-prepesedthe deposition would result in more than ten-10 depositions being
taken under this Rrule or Rule 31 by the plaintiffs, or by the defendants, or by the third--
party defendants;
(Bii) the deponentperson-to-be-examined has already-has been deposed in the
case;; or
(€iii) the plaintiff seeks to take a-the deposition priertebefore the expiration of 30
days after service of the summons and complaint upon any defendant or 70 days in any
case involving the District of Columbia or its officer or agency, or the United States or its
officer or agency;-exceptthatleave-is-hotregquired or
(B) if the deponent is confined in prison; except
(C) leave is not required under Rule 30(a)(2)(A)(iii) if:
() #a defendant has served a notice of taking deposition or otherwise sought
discovery;; or
(i) #the_plaintiff’s notice states that the persen-to-be-examineddeponent is about
te-geexpected to be out of the District of Columbla and more than 25 miles from the
place of trial .
and wil-be unavailable for examination unless the person 'S deposmon IS taken before
the expiration of the 30-day or 70-day period, and sets forth facts to support the
statement.
(b) NOTICE OF THE DEPOSITION OTHER FORMAL REQUlREMENTSG{-}Ge—Gf

(1) Notlce in General A party de&nnguwho wants to talee%h&deposemen of-any

person upen-by oral examinatien-shalquestions must give reasonable written notice
writig-to every other party-te-the-action. The notice shall-must state the time and place
fer-takingof the deposition and, if known, the deponent’s-the name and address.-ef-each
person-to-be-examinedknown,—and; ilf the name is ret-unknown, the notice must
provide a general description sufficient to identify the person or the particular class or
group to which the person belongs.

(2) Producing Documents. If a subpoena duces tecum is to be served on the persen
to-be-examineddeponent, the_materials designatedien for production,-ef-the-materials-te
beproduced as set forth-out in the subpoena, shal-must be attached-listed te;-of
ireluded-in the notice_or in an attachment. The notice to a party deponent may be
accompanied by a request under Rule 34 to produce documents and tangible things at
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__(23) Method of Recording.

(A) Method Stated in the Notice. The party takirg-who notices the deposition shatll
must state in the notice the method by-whichfor recording the testimony-shal-be
recorded. Unless the Scourt orders otherwise, testimonyit may be recorded by
seundaudio, seund-and-audiovisual, or stenographic means..-and tThe noticing party
taking-the-depeosition-shall-bears the_recording costs-ef-the-recording. Any party may
arrange ferato transcribeption-to-be-made-from-therecording-of a deposition-taken-by
nonstenographic-means.

(3B)_Additional Method. With prior notice to the deponent and other parties, any
party may designate another method te-for recording the depenent's testimony in
addition to theat methoed-specified by-the-person-taking-the-depesitionin the original

notice. That party bears the expense of Fthe additional record or transcript shal-be
made-at-that-party's-expense-unless the Scourt orders otherwise-erders.
_ (4) By Remote Means. The parties may stipulate—or the court may on motion order—
that a deposition be taken by telephone or other remote means. For the purpose of this
rule and Rules 28(a), 37(a)(2), and 37(b)(1), the deposition takes place in the District of
Columbia and where the deponent answers the questions.

(5) Officer’s Duties.

(A) Before the Deposition. Unless the parties stipulate otherwise-agreed-by-the
parties, a deposition shal-must be conducted before an officer appointed or designated
under Rule 28. The officer must-and-shall begin_the deposition with an on-the-record
statement en-therecerd-by-the-officer-that includes:

(A the officer's name and business address;

____ (Bii) the date, time, and place of the deposition;

_____ (<iii) the_deponent’'s name-ef-the-deponent;

_____(Biv) the officer’s administration of the oath or affirmation to the deponent; and
__ (EBv) anthe identityfication of all persons present.

(B) Conducting the Deposition; Avoiding Distortion. If the deposition is recorded
etherthannon-stenographically, the officer shalt-must repeat_the items in Rule
30(b)(5)(A)(1)—(iii) threugh+{CS)-at the beginning of each unit of the recerded-tape-or-other
recording medium. The deponent’s and attorneys’ appearance or demeanor of
deponents-or-attorneys-shalmust not be distorted through eamera-erseund-recording
techniques.

(C) After the Deposition. At the end of the deposition, the officer shal-must state on
the record that the deposition is complete and shall-must set ferth-out any stipulations
made by eounselthe attorneys eeneerning-aboutthe custody of the transcript or
recording and of the exhlblts or eeneemmgLabout other pertinent matters.

_(6) Notlce or Subpoena Dlrected to an Orqanlzatlon Arpan%mayﬁlln th&pawns

notice and-ir-aor subpoena, a party may name as the deponent a public or private
corporation, efr-a partnership, e~an association, er-a governmental agency, or other
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entity and_must describe with reasonable particularity the matters en-which-for
examination-isregquested. n-thateventtheThe named organization se-ramed
shallimust then designate Zone or more officers, directors, or managing agents, or
designate other persons who consent to testify on its behalf;; and it may set ferthout;for
each-person-designated; the matters on which theeach person_designated will testify. A
subpoena shall-must advise a non-party organization of its duty to make sueh-athis
designation. The persons se-designated shal-must testify as-teabout matters
information known or reasonably available to the organization. FhisRule subdivision
30(b)(6) does not preclude taking-a deposition by any other procedure autherized
inrallowed by these Rrules

(c) EXAMINATION AND CROSS EXAMINATION RECORD OF THE EXAMINATION
OBJECTIONS: WRITTEN QUESTION Sxamination-and-cross-examination-—record-of
examination-oath-objections.

(1) Examination and Cross-Examination. The Eexaminations and cross-examination
of withesses-a deponent may-proceed as permitted-they would at-the trial under the
provisions of Rule 43(ch). After puttlnq the deponent under oath or afflrmatlon Fthe
officer
a#rrmatren&nd—sh&”must record the testlmonv by the method deS|qnated under Rule
30(b)(3)(A). The testimony must be recorded by the officer personally; or by semeene-a
Qerson acting in the presence and under the emeer—srdlrectlon of the officer. and—rnthe

(2) Ob|ect|ons AH-An objections made-at_the time of the examination—whether to

evidence, to a party’s conduct, to the_officer’s qualifications-efthe-efficertaking-the
depeosition, to the manner of taking #the deposition;-te-the-evidencepresented.to-the
conduct-of-any-party, or to any other aspect of the proceedings-shalldeposition—must

be noted_on the record,-by-the-officerupon-therecord-of-the-depeosition; but the
examination shall-still proceeds:; with-the testimony being-is taken subject to the-any

objections. An objection must be stated concisely in a nonargumentative and
nonsuggestive manner. A person may instruct a deponent not to answer only when
necessary to preserve a privilege, to enforce a limitation ordered by the court, or to
present a motion under Rule 30(d)(3).

(3) Participating Through Written Questions. ta-heulnstead of participating in the oral
examination, a partyies may serve written questions in a sealed envelope on the party

taking-noticing the deposition,-and-the-party-taking-the-depesition-shal who must

transmit-deliver them to the officer.; The officer must ask the deponent those questions

who-shall-prepeund-them-to-the-withess-and record the answers verbatim.
(d) DURATION; SANCTION; MOTION TO TERMINATE OR LIMITSchedule-and
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{2)-Unless otherwise stipulated or ordered-autherized by the Scourt, -erstipulated-by

the-parties-a deposition is limited to enre-1 day of seven-7 hours. The Scourt must allow
additional time consistent with Rule 26(b)(1) and (2%) if needed fer-ato fairly
examineation-of the deponent or if the deponent, er-another person, or any other
circumstance impedes or delays the examination.

__(32)_Sanction. #+tThe Ccourt finds-thatany-impediment-delay;-orotherconduect-has
frustrated-the-fair-examination-of the-depoenent—+t-may impose_an appropriate sanction—

including the reasonable expenses and attorney’s fees incurred by any party—upon the
a persons who |mpedes delays, or frustrates the fair examlnatlon of the

deponent.respon
o f . | . It o A
(3) Motion to Terminate or Limit.

(4A)_Grounds. At any time during a deposition, en-metion-of-aparty-erof-the
deponent_or a party may move to terminate or limit it on the ground that it -and-upen-a

shewing-that the-examination-is being conducted in bad faith or in sueh-a manner as
that unreasonably te-annoys, embarrasses, or oppresses the deponent or party.; The
motion may be filed in this €Scourt or the court in the distrietjurisdiction where the
deposition is being taken. If the objecting deponent or party so demands, the deposition
must be suspended for the time necessary to obtain an order.

(B) Order. The court may order_that the-officerconducting-the-examination-to-cease
forthwith-from-taking-the deposition_be terminated; or may limit the-its scope and

manner-ef-the-taking-of- the-depesition as provided in Rule 26(c). If the-erdermade
terminates-the-examinationterminated, the depositionit may be resumed thereafter-only

Qyupen %heorder of this Gcourt except as provided |n Rule 45(e) J\Jpeneemandrenhe

(C) Award of Expenses. Iheqerev&en&e#Rule 37(a)(45) appliesy to the award of

expenses incurred in relation to the motion.
(e) REVIEW BY THE WITNESS; CHANGE Seview-by-withess:-changes;signing.

(1) Review; Statement of Changes. #-On requested by the deponent or a party before
completion-of-the deposition_is completed, the deponent shal-must be allowedhave 30
days after being notified by the officer that the transcript or recording is available in
which:

(A) to review the transcript or recording; and;
(B) if there are changes in form or substance, to sign a statement reciting
suehlisting the changes and the reasons given-by-the-depoenentfor making them.

(2) Changes Indicated in the Officer’s Certificate. The officer shalkndicatemust note in
the certificate prescribed by subdivision-Rule 30(f)(1) whether any review was
requested and, if so, shallt-must attach append-any changes the deponent magdkes by

the-depenent-during the_30-day period-atewed.
(f) CERTIEICATION AND DELIVERY; EXHIBITS; COPIES OF THE TRANSCRIPT OR

RECORDING; FILINGettification-and-delivernyby-officer—exhibits:—copies.

_ (1) Certification and Delivery. The officer must certify_in writing that the witness was
duly sworn by-the-efficer-and that the deposition is-a-trueaccurately records-ef the
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witness's testimony-given-by-the-withess. Thise certificate must be-in-writing-and
accompany the record of the deposition. Unless the court orders otherwise-erdered-by

the-Ceurt, the officer must securely-seal the deposition in an envelope or package
bearing indersed-with-the title of the action and marked "Deposition of [here-insert-name
efwitness’s name]" and must promptly send it to the attorney who arranged for the
transcript or recording. The officer must comply with the requirements of Rule 5(d) for
the processing of such materials. If the deposition is recorded by other than
stenographic means, the cassette-ortapestorage media must be clearly marked
identified with the name of the deponent, the date of the deposition, and the title of the
action. The attorney must store it under conditions that will protect it against loss,
destruction, tampering, or deterioration.

(2) Documents and Tangible Things.

(A) Originals and Copies. Documents and tangible things produced for inspection
during the-examination-of-the-witnessa deposition must, upon the-a party’s request-ef-a
party, be marked for identification and arnexed-attached to the deposition. Any party
and may be-inspected and copyied them-by-any-party.; Butexceptthat if the person who
produceding them materials-desireswants to retainr-keep them originals, the person
may:

(Al) oﬁer copies to be marked, attached to the deposition, and then used fer
' er-as originals—i-the

petsen—a#erels—te fter glvmg aII partles a falr opportunlty to verify the copies by
comparingsen them with the originals;; or

___ (Bii) offerthe-originals-to-be-marked-for-identification-after givinggive all-to-each
partlesy an fair opportunity to inspect and copy them originals after they are marked—
in which event the materials-originals may then-be used in-the-same-manner-as if
annexed-attached to the deposition.

(B) Order Regarding the Originals. Any party may move for an order that the
originals be annexed-attached to and-re-turned-with-the deposition-te-the-Ceurt; pending
final disposition of the case.

_ (23)_Copies of the Transcript or Recording. Unless otherwise_stipulated or ordered by
the Ccourt-eragreed-by-theparties, the officer shall-must retain_the stenographic notes
of any deposition taken stenographically or a copy of the recording of a deposition taken
by another method. WhenUpen paidyment ef reasonable charges-therefer, the officer
shall-must furnish a copy of the transcript or etherrecording ef-the-depesitien-to any
party or te-the deponent.

_(34) Notice of Filing. FheA party-taking who files the deposition shal-mustgive
promptly notifyee efits-filing-te-all other parties_of the filing.

(g) FAILURE TO ATTEND A DEPOSITION OR SERVE A SUBPOENA;

EXPENSE SaHure-to-attend-or-to-serve-subpoena-expenses. A party who, expecting a
deposition to be taken, attends in person or by an attorney may recover reasonable
expenses for attending, including attorney’s fees, if the noticing party failed to:

_ (1) If the party giving the notice of the taking of a deposition fails to attend and
proceed theFeW|th the deposmon orﬂ&nel—anetheppamLattendswrperenepbyﬂattemey




(2
a subpoena upon thewrtnes&anelthewmqess—bee&us&ef—suehﬁfa#u#ea nongarty

deponent who consequently dldees not attend—and—#—anetheppa-ﬁy—attetws—m—pe@en—et

If a party mtends to use in the proceedlng a deposmon recorded by other than
stenographic means, the person shal-must have prepared a typewritten, verbatim
transcript of testimony. The original transcription shal-must not be filed with the cCourt
unless otherwise ordered. If so ordered, a copy shal-must be served dpon all parties, at
least 30 days before such-the proceeding.

COMMENT TO 2016 AMENDMENTS

This rule is substantially similar to Federal Rule of Civil Procedure 30, as amended in
2007 and 2015, except that: 1) the time period in subsection (a)(2)(A)(iii) reflects local
practice; 2) exceptions to the restriction in subsection (a)(2)(A)(iii)) have been moved to
new subsection (a)(2)(C) and continue to reflect the 25-mile subpoena range of this
court; 3) subsection (b)(4) provides that remote depositions taken by telephone are
considered to have taken place in the District of Columbia and the location where the
person answers the guestions; 4) subsection (c)(1) refers to Rule 43(c) rather than the
Federal Rules of Evidence; 5) subsection (d)(3) refers to depositions taken in Superior
Court actions as well as those taken in the District of Columbia pursuant to the Uniform
Interstate Depositions and Discovery Act; 6) subsection (f)(1) requires the officer to
comply with Rule 5(d) regarding filing; and 7) section (h) retains the requirement that a
party transcribe a deposition that was recorded by nonstenographic means if the party
intends to use the deposition in the proceeding.

The term “storage media” as used in subsection (f)(1) means any technology used
to store a deposition recording for later reuse. This includes, but is not limited to,
cassette tapes, videotapes, CDs, DVDs, memory cards, and USB flash drives.

COMMENT

Largely identical to Federal Rule of Civil Procedure 30 except that there is no cross-
reference in subparagraph (a)(2)(C) to Rule 26, since the changes in that Rule have not
been adopted herein, and that subparagraph provides additional time to the District of
Columbia and the United States after service of summons and complaint before the
taking of testimony is allowed without leave of Court because the District of Columbia
and the United States have 60 days to answer a complaint under Rule 12(a).
Subparagraph (a)(2)(C) has also been modified to reflect the 25 mile subpoena range of
the Court. Subparagraph (b)(1) has been amended to provide notice if the deposition is
to be recorded by audio or videotape. In addition, paragraph (c) refers to Rule 43(b)
rather than to the Federal Rules of Evidence. Paragraphs (b), (d), and (f) are revised to
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show reference only to cases pending in this Court. Subparagraph (f)(1) comports with
Rule 5(d), which provides, among other things, that depositions shall not be filed with
the Court unless their filing is pursuant to Court order or they are appended to a motion
or opposition to which they are relevant. Paragraph (h) requires the preparation, filing
and serving of a transcription of a deposition recorded by other than stenographic
means if a party intends to use the deposition in the proceeding.
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Rule 31. Depositions upen-by w\Written gQuestions-
(2) WHEN A DEPOSITION MAY BE TAKENServing-guestions—notice.

_ (1) Without Leave. A party may, by written questions, depose-take-the-testimony-of
any person, including a party, by-depesition-upen-written-gquestions-without leave of

court except as provided in paragraph-Rule 31(a)(2). The deponent’s attendance of
withesses-may be compelled by the-use-efsubpoena as-previded-inunder Rule 45.

_ (2)_With Leave. A party must obtain leave of Scourt, which-shal-beand the court must
granted |leave to the extent consistent with the-prineiples-stated-in-Rule 26(b)(1)_and
(2);

(A) if the partiesersen_have not stipulated to the deposition and:te-be-examined-is

o in ori - wit I . oot ﬁl o5,

(Al) a-propesedthe deposition would result in more than tenl10 depositions being
taken under this Rrule or Rule 30 by the plaintiffs, or by the defendants, or by the third-
party defendants;

(Bii) the person-to-be-examineddeponent has already been deposed in the case;
or

(€iii) the plaintiff seeks to take a deposition beforeprierte the expiration of 30 days
after service of the summons and complaint upon any defendant or 70 days in any case
involving the District of Columbia or its officer or agency, or the United States or its
officer or agency; or—execeptthatleave-is-hotrequired

(B) if the deponent is confined in prison; except

(C) leave is not required under Rule 31(a)(2)(A)(iii) if:
(i) #a defendant has served a notice of taking deposition or otherwise sought
discovery;; or

__ (i) #the plaintiff’s notice states that the persen-to-be-examineddeponent is about
t&geexpected to be out of the District of Columbia and more than 25 miles from the

place of trial-Urited-States-eris-bound-enr-a-voyage-at-sea; and wil-be unavailable for
examination unless the person's deposition is taken before expiration of the 30-day or
70-day period, and sets forth facts to support the statement.
__(3)_Service; Required Notice. A party desiring-who wants to take-a-deposition
dpendepose a person by written questions shall-must serve them upon every other
party, with a notice stating, if known, {(+)}-the deponent’s name and address. ef-the
persen-wheo-is-to-answer-them-known—andHlf the name is ret-unknown, the notice
must provide a general description sufficient to identify the person or the particular class
or group to which the person belongs.; The notice must also stateard-{2) the name or
descriptive title and the address of the officer before whom the deposition is-tewill be
taken.

(4) Questions Directed to an Organization. A depesition-upen-written-guestions-may
be-taken-ofa-public or private corporation, e+a partnership, eran association, or a
governmental agency may be deposed by written guestions in accordance with the
provisions-ef-Rule 30(b)(6).

__(45) Questions from Other Parties. Any questions to the deponent from other parties
must be served on all parties as follows: cross-questions, Wwithin 14 days after being
served with the notice and witten-direct questions-are-served;; redirect questions, -a

parby-may-serve-cross-guestions-upon-al-etherparties—Wwithin 7 days after being
served with cross--questions;; and recross-questions, -a-party-may-serve-redirect
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guestions-upen-all-etherparties-Wwithin 7 days after being served with redirect
guestions;-a-party-may-serve-recross-questions-upon-all-otherparties. The Scourt may,
for good cause,-shewn-enlarge_extend or shorten these times.

(b) DELIVERY TO THE OFFICER; OFFICER’S DUTIESOfficerto-takeresponses-and
prepare-record.

The party who noticed the deposition must deliver to the officer Aa copy of the-netice

anel—eepJes—ef—all the questlons served and of the notlce The officer must —shau—lee

shau—ppeeeeel—promptly Qroceed in the manner prowded bwn Rule 30(c) (e) and (f) to
(1) take the deponent’s testimony efthe-withess-in response to the questions;

(2) prepare and certify the deposition; and
(3) send it to the party, attaching a copy of the questions and of the notice.
(c) FILING. The deposition shal-must not be filed except as provided in Rule 5(d).

{eHbeleted}:

COMMENT TO 2016 AMENDMENTS

This rule is substantially similar to Federal Rule of Civil Procedure 31, as amended in
2007 and 2015, except that: 1) the time period in subsection (a)(2)(A)(iii) reflects local
practice; 2) exceptions to the restriction in subsection (a)(2)(A)(iii) have been moved to
new subsection (a)(2)(C) and continue to reflect the 25-mile subpoena range of this
court; and 3) section (c) prohibits the filing of a deposition except as permitted in Rule

5(d).
COMMENT

SCR Civil 31 is largely identical to Federal Rule of Civil Procedure 31 except that
there is no cross-reference in subparagraph (a)(2)(C) to Rule 26, since the changes in
that Rule have not been adopted herein, and that subparagraph restricts the taking of
depositions within 30 days of the service of the summons and complaint or within 70
days after service of the summons and complaint in the case of the United States or the
District of Columbia. Additionally, paragraph (b) provides that the deposition shall not be
filed and paragraph (c) has been deleted in its entirety.
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Rule 32. Usinge-ef dDepositions in Court pProceedings-
() USING DEPOSITIONSse-of- depesitions.

(1) In General. At the-a hearing or trial-erupen-the-hearing-ofa-motion-oran
interlocutory-proceeding, all orny part eall-of a deposition_may be used against a party
on these condltlons

(A);
Were—then—present—and—testl%eng—may—be—used—agamst—any the party whe-was present or
represented at the taking of the deposition or whe-had reasonable notice thereofof it;;

(B) it is used to the extent it would be admissible under the law of evidence if the
deponent were present and testifying; and

(C) the use is allowed by Rule 32(a)(2) through (9).-ir-accordance-with-any-ef-the
__(32) Impeachment and Other Uses. Any party may use a deposition may-be-used-by
any-party-for-thepurpoese-efto contradicting or impeaching the testimony ef-given by the
deponent as a witness, or for any other purpose allowed by the law of evidence.

__(23) Deposition of Party, Agent, or Designee. An adverse party may use for any
purpose tFhe deposition of a party or ef-anyone who, when deposed,-at-the-time-of
taking-the-depesition was an-the party’s officer, director, e-managing agent, or a-persen
desrgneeateel under Rule 30(b)(6) or 31(a)(_)—te—tesﬂﬁen—behalt—ef—a—pebl+c—eppnyate

_(34) Unavailable Witness. A party may use for any purpose Fthe deposition of a

witness, whether or not a party, may-be-used-by-any-party-forany-purpese-if the cCourt

finds:
__(A) Fthat the witness is dead; e
___(B) that the witness is at-a-greater-distancemore than 25 miles from the place of trial
er-hearing_or trial; or is outside-ef the United States, unless it appears that the absence
of-the-witness’s absence was procured by the party offering the deposition; er
__ (C) that the witness is-unable-te-cannot attend or testify because of age, illness,
infirmity, or imprisonment;-ef
___ (D) that the party offering the deposition has-been-unable-toecould not procure the
attendance-of-the-witness’s attendance by subpoena; or

__ (E) upon appheation-motion and notice, that sueh-exceptional circumstances exist
asto-make it desirable;—in the interest of justice and with due regard to the importance
of presenting-thelive testimony-ef-withesses-orally in open court,—to allew-permit the
deposition to be used.

(5) Limitations on Use.

(A) Deposmon Taken on Short Notice. A deposrtlon must not be used taken-without
ed-against a
party whoeemenstratesthat havmq recelved Iess than 14 days notlce of the

deposrtron promptly moved when—serveda#ﬁlmth&neﬂee—ﬂammqablethreegh&he
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taken or be held-taken at a different time or place—and sueh-this motion iwas still
pending at-the-timewhen the deposition is-heldwas taken.

(B) Unavailable Deponent; Party Could Not Obtain an Attorney. A deposition taken
without leave of court under the unavailability provision of Rule 30(a)(2)(C)(ii) must not
be used against a party who shows that, when served with the notice, it could not,

despite diligent efforts, obtain an attorney to represent it at the deposition.

_(56) Usmq Part of a Deposition. If a party offers in evidence only part of a deposition-is
offered-in-evidence-by-aparty, an adverse party may require the offeror to introduce any
other parts which-eughtthat in fairness te-should be considered with the part introduced,
and any party may itself introduce any other parts.

(7) Substituting a Party. Substitutingen ef-a partyies pursuantto-Civilunder Rule 25
does not affect the right to use a depositions previously taken.

(8); Deposition Taken in an Earlier Action. A deposition lawfully taken and, if required,

filed when-an-action-has-been-broughtin this Scourt or-ir any federal- or state-court of
the-United-States-or-ofany-state-and-another-action_may be used in a later action
involving the same subject matter is-afterward-brought-between the same parties, or
thelr representatlves Or successors in mterest at#elepe&tten&lawtutly—takenﬂqekelﬂty
en-therefoerto the
same extent as if taken in the Iater actlon A deposmon prewouslv taken may also be
used as allowed by the law of evidence.

(9) Videotape Deposition of Physicians or Experts. A videotape deposition of a
treating or consulting physician or of any expert withess may be used for any purpose,
unless otherwise ordered by the court for good cause, even though the witness is
available to testify, if the notice of that deposition specified that it was to be taken for
use at trial.

(b) OBJECTIONS TO ADMISSIBILITYbjections-to-admissibility.
Subject to the-provisions-ef-Rules 28(b) and subdivision-32(d)(3)-ef-this-Rule, an
objection may be made at a hearing orthe trial-er--hearing to_the admission of -receiving

irevidenee-any deposition testimony erpart-thereof-forany-reasen-whichthat would
reguire-the-exclusion-of- the-evidence-i-the-witness-were-thenbe inadmissible if the
witness were present and testifying.

(c) EEEECT OF TAKING OR USING DEPOSITION Sffeet-of-taking-or-using-depeositions.
A party does not make a person the party's own witness for any purpose by taking the
person's deposition. The introduction in evidence of the deposition or any part thereet-of
it for any purpose other than that of contradicting or impeaching the deponent makes
the deponent the witness of the party introducing the deposition, but this shall-does not
apply to the use by an adverse party of a deposition under subdivision-Rule 32(a)(32)-of
this-Rule. At the hearing or trial ,-er-hearing any party may rebut any relevant evidence
contained in a deposition whether introduced by that party or by any other party.

(d) Effect-of-errors-and-irregularitiesin-depositionsWAIVER OF OBJECTIONS.
_ (1) AstTo_the aNotice. An objection to an
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Al errors andor irregularitiesy in the-a deposition notice fertaking-a-depesiion-areis
waived unless written-objection-is-promptly served_in writing ¢pon the party giving the
notice.

__(2)_To the Officer's Qualification-As-te-disqualification-of-officer. An
Oobjection te-taking-a-deposition-because-of-based on disqualification of the officer
before whom a depositionit is to be taken is waived if noturless made:

(A) before the taking-ef-the-deposition begins; or

(B) promptlyas-seen thereafter as-thethe basis for disqualification becomes known
or, eould-be-discovered-with reasonable diligence, could have been known.

_(3) As-tTo the tTaking of the dDeposition.

___(A) Objections to the-eCompetencey, of-a-withess-or-to-the-competency;
rRelevancey, or mMateriality. An objection to a deponent’s competence—or to the
competence, relevance, or materiality of testimony—-areis not waived by failure to make
them objection before or during the taking-ef-the-deposition, unless the ground efthe
objectionis-one-whiechfor it might have been ebviated-erremeved-ifpresentedcorrected
at that time.

(B) Objection to an Error or Irreqularity. An objection to an Eerrors and-or
irregularityies eceurring-at the-an oral examination is waived if:

(i) it relates #to the manner of taking the deposition, in-the form of the-a questions
or answers, in-the oath or affirmation, erin-thea party’s conduct-ef-parties, and-or other
matters thaterrers-ef-any-kind-which might have been ebviated,+removed,-ercured-i

promptly-presentedcorrected at that time; and
(i) it is not timely made during the deposition-—are-waived-unless-seasenable

bioction . | I i  the tion.
(C)_Objection to a Written Question. An ©objections to the form of a written

guestions submitted-under Rule 31 are-is waived unless-if not served in writing ¢pon the

party prepeunding-themsubmitting the guestion within the time allewed-for serving the

sueceeding-cross-or-otherresponsive questions or, if the question is a recross-question,
and-within 57 days after service-of-thelast-questions-autherizedbeing served with it.

_ (4) AstTo completingen and Rreturning theef dDeposition.
An objection to how the officerErrors-and-irregularities-in-the-mannerin-which-the

testimony-is transcribed the testimony—or the-depesition-is-prepared, signed, certified,
sealed, endorsed, transmitted,filedsent, or otherwise dealt with the deposition—by-the

officerunderRules-30-and-31-areis waived unless a motion to suppress the-depesition
or-some-part-thereotis made with-reasonablepromptresspromptly after such-defeet
isthe error or irreqularity becomes known; or, with due-reasonable diligence, might-could
have been_known;aseertained.

(e) FORM OF PRESENTATIONerm-ofpresentation.
Unless the court ordersEaeeepPas othermse%l#eeted—bﬁh&@eurt a party Do

5 j ' i emust provide
theLGeu%t—wrtha transcrlpt of &h&perﬂens—s&eﬁelaedanv dep05|t|on testlmony the party
offers, but may provide the court with the testimony in nontranscript form as well. On

reguest-ef-any party’s request-in-a-case-tried-before-ajury, deposition testimony offered
in a jury trial for any purpose other than ferimpeachment purpeses-shallmust be
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presented in renasteregraphic-nontranscript form, if available, unless the Scourt for
good cause orders otherwise.

COMMENT TO 2016 AMENDMENTS

This rule is substantially similar to Federal Rule of Civil Procedure 32, as amended in
2007 and 2009, but maintains the following local distinctions: 1) subsection (a)(4) refers
to a distance of 25 miles instead of 100 miles; 2) subsection (a)(8) refers to actions in
the Superior Court as well as actions in state or federal courts; 3) subsection (a)(9)
addresses the use of videotaped depositions of physicians and other experts; 4)
references to the Federal Rules of Evidence are replaced with “the law of evidence”; 5)
section (c), entitled “Effect of Taking or Using Depositions,” retains provisions that were
eliminated from the federal rule when the Federal Rules of Evidence were adopted; and
6) the provisions contained in section (c) of the federal rule appear in section (e) of the
Superior Court rule.

COMMENT

Largely identical to Federal Rule of Civil Procedure 32 except that subparagraph
(a)(3) refers to a 25 mile rather than 100 mile distance. Subparagraph (a)(4) is an
amendment and covers the videotape depositions of expert witnesses. It is intended
that such depositions will not be taken until after opposing parties have had the
opportunity to obtain relevant discovery. Subparagraph (a)(5) parallels (a)(4) of the
Federal Rule, but is revised so as to refer explicitly to previous actions either in the
Superior Court or in any other state or federal court. Reference to the Federal Rules of
Evidence has been deleted from paragraph (a). In addition, paragraph (c) was retained
by this Court after its federal counterpart was eliminated upon the adoption of the
Federal Rules of Evidence. Paragraph (e) is identical to paragraph (c) of Federal Rule
of Civil Procedure 32.
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Rule 33. Interrogatories to Parties
(a) IN GENERAL.

(1) Number. Unless otherwise stipulated or ordered by the court, a party may serve on
any other party no more than 40 written interrogatories, including all discrete subparts.
Leave to serve additional interrogatories may be granted to the extent consistent with
Rule 26(b)(1) and (2).

(2) Scope. An interrogatory may relate to any matter that may be inquired into under
Rule 26(b). An interrogatory is not objectionable merely because it asks for an opinion
or contention that relates to fact or the application of law to fact, but the court may order
that the interrogatory need not be answered until designated discovery is complete, or
until a pretrial conference or some other time.

(3) Electronic Format. A party, represented by counsel, serving interrogatories must,
upon request of any other party, promptly transmit to such other party an electronic
version of the interrogatories in a format that will enable the receiving party to copy the
language of the interrogatories electronically. A self-represented party may participate in
electronic discovery pursuant to this rule, provided that the party files a completed Civil
Action Form 115, which includes the party’s email address and confirms the party’s
capacity to file documents and receive the filings of other parties electronically and on a
regular basis.

(b) ANSWERS AND OBJECTIONS.
(1) Responding Party. The interrogatories must be answered:
(A) by the party to whom they are directed; or
(B) if that party is a public or private corporation, a partnership, an association, or a
governmental agency, by any officer or agent, who must furnish the information
available to the party

(2) Time to Respond. The responding party must serve its answers and any
objections within 30 days after being served with the interrogatories, except that a
defendant may serve answers or objections within 45 days after service of the
summons and complaint upon that defendant or within 75 days after service of the
summons and complaint upon the District of Columbia or its officer or agency or the
United States or its officer or agency. A shorter or longer time may be stipulated to
under Rule 29 or be ordered by the court.

(3) Answering Each Interrogatory. Each interrogatory must, to the extent it is not
objected to, be answered separately and fully in writing under oath. Answers and
objections to interrogatories must identify and quote each interrogatory in full
immediately preceding the answer or objection.

(4) Objections. The grounds for objecting to an interrogatory must be stated with
specificity. Any ground not stated in a timely objection is waived unless the court, for
good cause, excuses the failure.

(5) Signature. The person who makes the answers must sign them, and the attorney
who objects must sign any objections.

(c) USE. An answer to an interrogatory may be used to the extent allowed by the law of
evidence.

(d) OPTION TO PRODUCE BUSINESS RECORDS. If the answer to an interrogatory
may be determined by examining, auditing, compiling, abstracting, or summarizing a
party’s business records (including electronically stored information), and if the burden
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of deriving or ascertaining the answer iswill be substantially the same for either party,
the responding party may answer by:

(1) specifying the records that must be reviewed, in sufficient detail to enable the
interrogating party to locate and identify them as readily as the responding party could;
and

(2) giving the interrogating party a reasonable opportunity to examine and audit the
records and to make copies, compilations, abstracts, or summaries.

(e) FILING. Except as provided for in Rule 5(d), interrogatories, answers, and any
objections must not be filed with the court.

COMMENT TO 2016 AMENDMENTS

This rule incorporates the 2015 amendment to Federal Rule of Civil Procedure 33.
Specifically, in subsection (a)(1), the cross-reference to Rule 26 has been updated to
reflect that the proportionality factors are now in Rule 26(b)(1).

Section (d) is amended to include a stylistic change which was inadvertently omitted
when the Superior Court rule was amended in 2015.

COMMENT

This rule is identical to Federal Rule of Civil Procedure 33, as amended in 2007,
with certain exceptions. The rule retains four provisions of the existing rule that differ
from the federal rule: (1) the provision in subsection (a)(1) that allows 40 interrogatories
rather than 25, given that Rule 26 does not require the initial disclosures contemplated
by Federal Rule of Civil Procedure 26; (2) the requirement of subsection (b)(3) that a
party quote each interrogatory in full before answering or objecting to it; (3) the
substitution of “law of evidence” for “rules of evidence” in section (c), because evidence
in the District of Columbia is governed by statute and common law principles rather than
rules comparable to the Federal Rules of Evidence; and (4) the requirement in section
(e) that parties not file interrogatories, answers, and any objections with the court unless
so ordered.

The rule adds a new subsection (a)(3), requiring represented parties, and self-
represented parties electing to participate in electronic discovery to, upon request,
transmit electronic copies of interrogatories to another party, facilitating compliance with
subsection (b)(3). The additional language in subsection (b)(3) comes from Local Rule
26.2(d) of the United States District Court for the District of Columbia.
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Rule 34. Producing Documents, Electronically Stored Information, and Tangible
Things, or Entering onto Land, for Inspection and Other Purposes

(a) IN GENERAL. A party may serve on any other party a request within the scope of
Rule 26(b):

(1) to produce and permit the requesting party or its representative to inspect, copy,
test, or sample the following items in the responding party’s possession, custody, or
control:

(A) any designated documents or electronically stored information—including
writings, drawings, graphs, charts, photographs, sound recordings, images, and other
data or data compilations—stored in any medium from which information can be
obtained either directly or, if necessary, after translation by the responding party into a
reasonably usable form; or

(B) any designated tangible things; or

(2) to permit entry onto designated land or other property possessed or controlled by
the responding party, so that the requesting party may inspect, measure, survey,
photograph, test, or sample the property or any designated object or operation on it.
(b) PROCEDURE.

(1) Contents of the Request. The request:

(A) must describe with reasonable particularity each item or category of items to be
inspected,;

(B) must specify a reasonable time, place, and manner for the inspection and for
performing the related acts; and

(C) may specify the form or forms in which electronically stored information is to be
produced.

(2) Responses and Objections.

(A) Time to Respond. The party to whom the request is directed must respond in
writing within 30 days after being served, except that a defendant may serve a response
within 45 days after service of the summons and complaint upon that defendant or
within 75 days after service of the summons and complaint upon the District of
Columbia or its officer or agency or the United States or its officer or agency. A shorter
or longer time may be stipulated to under Rule 29 or be ordered by the court.

(B) Responding to Each Item. For each item or category, the response must either
state that inspection and related activities will be permitted as requested or state with
specificity the grounds for-an objectingen to the request, including the reasons. The
responding party may state that it will produce copies of documents or of electronically
stored information instead of permitting inspection. The production must then be
completed no later than the time for inspection specified in the request or another
reasonable time specified in the response.

(C) Objections. An objection must state whether any responsive materials are being
withheld on the basis of that objection. An objection to part of a request must specify the
part and permit inspection of the rest.

(D) Responding to a Request for Production of Electronically Stored Information.
The response may state an objection to a requested form for producing electronically
stored information. If the responding party objects to a requested form—or if no form
was specified in the request—the party must state the form or forms it intends to use.
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(E) Producing the Documents or Electronically Stored Information. Unless otherwise
stipulated or ordered by the court, these procedures apply to producing documents or
electronically stored information:

() A party must produce documents as they are kept in the usual course of
business or must organize and label them to correspond to the categories in the
request;

(i) If a request does not specify a form for producing electronically stored
information, a party must produce it in a form or forms in which it is ordinarily maintained
or in a reasonably usable form or forms; and

(iif) A party need not produce the same electronically stored information in more
than one form.

(F) Quoting Each Request in Full. Responses and objections to requests for
production of documents must identify and quote each request in full immediately
preceding the response or objection.

(3) Electronic Format. A party, represented by counsel, requesting production must,
upon request of any other party, promptly transmit to such other party an electronic
version of the request in a format that will enable the receiving party to copy the
language of the request electronically. A self-represented party may participate in
electronic discovery pursuant to this rule, provided that the party files a completed Civil
Action Form 115, which includes the party’s email address and confirms the party’s
capacity to file documents and receive the filings of other parties electronically and on a
regular basis.

(c) NONPARTIES. As provided in Rule 45, a nonparty may be compelled to produce
documents and tangible things or to permit an inspection.

COMMENT TO 2016 AMENDMENTS

This rule incorporates the 2015 amendments to Federal Rule of Civil Procedure 34,
except for the amendment related to early Rule 34 requests, which were deemed
inconsistent with Superior Court practice.

COMMENT

Identical to Federal Rule of Civil Procedure 34, as amended in 2007, except for: (1)
the addition of language in subsection (b)(2)(A), clarifying the extended 75—-day
response period to requests for the United States, the District of Columbia, or officers or
agents of either, and the extended 45-day response period to requests for all other
defendants; (2) the addition of subsection (b)(2)(F), which requires that the responses
and objections to requests for production must quote each request in full preceding the
response or objection; and (3) the addition of subsection (b)(3), requiring represented
parties, and self-represented parties electing to participate in electronic discovery to,
upon request, transmit electronic copies of requests to any other party.

The language in subsection (b)(2)(F) comes from Local Rule 26.2(d) of the United
States District Court for the District of Columbia.
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Rule 35. Physical and Mmental eExaminations-ef-persens-
(a) ORDER FOR AN EXAMINATIONrderforexamination.

(1) In General. The court may order a party When-thewhose mental or physical
condition—{including the-blood group—)-ef-a-party-orofapersoninthe-custody-or
under-the-legalcontrol-of-a-party-is in controversy. the Courtmay-order-the-party-to
submit to a physical or mental examination by a suitably licensed or certified examiner.
The court has the same authorityer to order -to-produce-for-examination-the-persen-n
thea party's to produce for examination a person who is in its custody or_under its legal
control.

(2) Motion and Notice; Contents of the Order. The order:

(A) may be made only on motion for good cause shewn-and upon notice to all
parties and the person to be examined; and
(B) to-all-parties-and-shalimust specify the time, place, manner, conditions, and
scope of the examination, as well as and-the person or persons by-whom-itis-te-be
madewho will perform it.
(b) Report-of-examinerEXAMINER’'S REPORT.
(1) Request By the Party or Person Examined. lt—requesteel—by—the—partyagarnst—whem

e*ammatren—te—be—maee—shaMThe party who moved for the examrnatron must on

request, deliver to the requesteringparty a copy of the detailed-writtenexaminer’s report,
of the-examiner setting-out the-examiner's-findingsincluding results-of all tests-made.
dragnesesahdreenelu&ens—together with Ilke reports of aII earller examlnatlons of the

same condition. A
request—tareeer%#emThe request may be made by the party agalnst Whom the
examination order was issued or by the person examined.

(2) Contents. The examiner’s report must be in writing and must set out in detail the
examiner’s findings, including diagnoses, conclusions, and the results of any tests.

(3) Request by the Moving Party. After delivering the reports, the party who moved for
the examination may request—and is entitled to receive—from the party against whom
the examination order was issuedis-made-a like reports of all earlier or laterany
examinations;previeusly-erthereaftermade; of the same condition. But;-urless-in-the
case-ofa those reports need not be delivered by the party with custody or control of
examination-of-athe person examined ifret-aparty; the party shows that it could notsueh

a—partyrsuhablete obtaln itthem. Ihe@eurteeremetre#maymak&aeerdeeagamspa

(24) Waiver of Privilege. By requesting and obtaining the examiner’sa report,-efthe

examination-se-ordered or by taking-the-deposingtien-of the examiner, the party
examined waives any privilege the-partyit may have—in that action or any other action
involving the same controversy—regardmg oncernrngthe testrmony about aII
examinations of every

parbyarespeetof-the samemental—er—phy&eal condrtron

__(35) Failure to Deliver a Report. The court on motion may order—on just terms—that
a party deliver the report of an examination. If the report is not provided, the court may
exclude the examiner’s testimony at trial.

133



(6) Scope. This subdivision_(b) applies_also to_an examinations made by the parties’
agreement-of-the-parties, unless the agreement states expresshyprovides-otherwise.

This subdivision does not preclude obtaining discovery-of-a+eport-ef-an examiner’'s
report or the-taking-ofa-deposingtion-of-the_ an examiner in-accordance-with-the

previsions-efanyunder other Rrules.

COMMENT TO 2016 AMENDMENTS

Rule 35 has been amended consistent with the 2007 stylistic changes to Federal
Rule of Civil Procedure 35. The phrase “where the action is pending” is still omitted
from section (a) of the Superior Court rule.

COMMENT

Identical to Federal Rule of Civil Procedure 35 except for deletion from section (a)
thereof of the phrase "in which the action is pending."”
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Rule 37. Failure to Cooperate in Discovery; Sanctions
(&) MOTION FOR ORDER COMPELLING DISCOVERY.

(1) In General.

(A) Certification of Good Faith Effort to Secure Required Discovery. Before any
motion to compel discovery is filed, the affected parties or counsel must meet in person
for a reasonable period of time in an effort to resolve the disputed matter. The movant
must accompany any motion to compel discovery with a certification that despite a good
faith effort to secure it, the discovery material sought has not been provided.

(B) Contents of Certification. This certification must set out specific facts describing
the good faith effort, including a statement of the date, time, and place of the meeting
required by Rule 37(a)(1)(A), and must be placed immediately below the signature of
the attorney or party signing the motion.

(C) Requirement of Meeting Waived ilf No Response Made. The requirement of a
meeting is waived if:

(i) the motion concerns a failure to serve any response to a Rule 33, 34, or 36
discovery request, a failure to appear for a deposition, or a Rule 35 examination, and
the motion is accompanied by a copy of a letter, sent at least 10 days before the motion
was filed, asking that the opposing counsel or party respond to the discovery request or
that the deponent or examinee appear for a rescheduled deposition or examination; or

(i) the movant certifies that, despite having sent to the opposing counsel or party,
at least 10 days before the motion was filed, a letter (a copy of which must be attached
to the motion) proposing a time and place for a meeting, and despite having made two
telephone calls to the office of the opposing counsel or party (the date and time of each
call must be specified in the motion), the movant has been unable to convene a meeting
to resolve the disputed discovery matter.

(D) Format of Motion to Compel. Any motion to compel discovery must set out
verbatim the question propounded and the answer given, or a description of the other
discovery requested and the response to this request. The motion must also set out the
reason or reasons the answer or response is inadequate.

(2) Appropriate Court. An application for an order to a party must be made to this
court, or, on matters relating to a deposition, to the court in the jurisdiction where the
deposition is being taken. A motion for an order to a nonparty must be made in the court
where discovery is or will be taken.

(3) Specific Motions.

(A) [Omitted].

(B) To Compel a Discovery Response. A party seeking discovery may move for an
order compelling an answer, designation, production, or inspection. This motion may be
made if:

(i) a deponent fails to answer a question asked under Rule 30 or 31,

(ii) a corporation or other entity fails to make a designation under Rule 30(b)(6) or
31(a)(4);

(i) a party fails to answer an interrogatory submitted under Rule 33; or

(iv) a party fails to produce documents, electronically stored information, or
tangible things, or fails to respond that inspection will be permitted—or fails to permit
inspection—as requested under Rule 34.
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(C) Related to a Deposition. When taking an oral deposition, the party asking a
guestion may complete or adjourn the examination before moving for an order.

(4) Evasive or Incomplete Answer or Response. For purposes of Rule 37(a), an
evasive or incomplete answer or response must be treated as a failure to answer or
respond.

(5) Payment of Expenses; Protective Orders.

(A) If the Motion Is Granted (or Discovery Is Provided After Filing). If the motion is
granted—or if the requested discovery is provided after the motion was filed—the court
must, after giving an opportunity to be heard, require the party or deponent whose
conduct necessitated the motion, the party or attorney advising that conduct, or both to
pay te-the movant’s reasonable expenses incurred in making the motion, including
attorney's fees. But the court must not order this payment if:

(i) the movant filed the motion before attempting in good faith to obtain the
discovery without court action;

(ii) the opposing party’s response or objection was substantially justified; or

(i) other circumstances make an award of expenses unjust.

(B) If the Motion Is Denied. If the motion is denied, the court may issue any
protective order authorized under Rule 26(c) and must, after giving an opportunity to be
heard, require the movant, the attorney filing the motion, or both to pay the party or
deponent who opposed the motion its reasonable expenses incurred in opposing the
motion, including attorney's fees. But the court must not order this payment if the motion
was substantially justified or other circumstances make an award of expenses unjust.

(C) If the Motion Is Granted in Part and Denied in Part. If the motion is granted in
part and denied in part, the court may issue any protective order authorized under Rule
26(c) and may, after giving an opportunity to be heard, apportion the reasonable
expenses for the motion.

(b) FAILURE TO COMPLY WITH A COURT ORDER.

(1) Sanctions_Sought in the Jurisdiction Where the Deposition Is Taken. If the court
where the discovery is taken orders a deponent to be sworn or to answer a question
and the deponent fails to obey, the failure may be treated as contempt of court. If a
deposition-related motion is transferred to the court where the action is pending, and
that court orders a deponent to be sworn or to answer a guestion and the deponent fails
to obey, the failure may be treated as contempt of either the court where the discovery
is taken or the court where the action is pending.

(2) Sanctions Sought byin This Court.

(A) For Not Obeying a Discovery Order. If a party or a party’s officer, director, or
managing agent—or a witness designated under Rule 30(b)(6) or 31(a)(43)—fails to
obey an order to provide or permit discovery, including an order under Rule 26(e), 35, or
37(a), the court may issue further just orders. They may include the following:

() directing that the matters embraced in the order or other designated facts be
taken as established for the purposes of the action, as the prevailing party claims;

(i) prohibiting the disobedient party from supporting or opposing designated
claims or defenses, or from introducing designated matters in evidence;

(iit) striking pleadings in whole or in part;

(iv) staying further proceedings until the order is obeyed;

(v) dismissing the action or proceeding in whole or in part;
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(vi) rendering a default judgment against the disobedient party; or

(vii) treating as contempt of court the failure to obey any order except an order to
submit to a physical or mental examination.

(B) For Not Producing a Person for Examination. If a party fails to comply with an
order under Rule 35(a); requiring it to produce another person for examination, the court
may issue any of the orders listed in Rule 37(b)(2)(A)(i)—(vi), unless the disobedient
party shows that it cannot produce the other person.

(C) Payment of Expenses. Instead of or in addition to the orders above, the court
must order the disobedient party, the attorney advising that party, or both to pay the
reasonable expenses, including attorney's fees, caused by the failure, unless the failure
was substantially justified or other circumstances make an award of expenses unjust.
(c) FAILURE TO ADMIT. If a party fails to admit what is requested under Rule 36 and if
the requesting party later proves a document to be genuine or the matter true, the
requesting party may move that the party who failed to admit pay the reasonable
expenses, including attorney’s fees, incurred in making that proof. The court must so
order unless:

(A) the request was held objectionable under Rule 36(a);

(B) the admission sought was of no substantial importance;

(C) the party failing to admit had_a reasonable ground to believe that it might prevail
on the matter; or

(D) there was other good reason for the failure to admit.

(d) PARTY’S FAILURE TO ATTEND ITS OWN DEPOSITION, SERVE ANSWERS TO
INTERROGATORIES, OR RESPOND TO A REQUEST FOR INSPECTION.

(1) In General.

(A) Motion; Grounds for Sanctions. The court may, on motion, order sanctions if:

() a party or a party’s officer, director, or managing agent—or a person designated
under Rule 30(b)(6) or 31(a)(43)— fails, after being served with proper notice, to appear
for that person’s deposition; or

(ii) a party, after being properly served with interrogatories under Rule 33 or a
request for inspection under Rule 34, fails to serve_its answers, objections, or a-written
response.

(B) Certification. A motion for sanctions for failing to answer or respond must include
a certification that the movant has in good faith conferred or attempted to confer with the
party failing to act in an effort to obtain the answer or response without court action.

(2) Unacceptable Excuses for Failing to Act. A failure described in Rule 37(d)(1)(A) is
not excused on the ground that the discovery sought was objectionable, unless the
party failing to act has a pending motion for a protective order under Rule 26(c).

(3) Types of Sanctions. Sanctions may include any of the orders listed in Rule

37(b)(2)(A)(1)—(vi). Instead of or in addition to these sanctions, the court must require the
party failing to act, the attorney advising that party, or both, to pay the reasonable
expenses, including attorney’s fees, caused by the failure, unless the failure was
substantially justified or other circumstances make an award of expenses unjust.
(e) FAILURE TO PROWVDEPRESERVE ELECTRONICALLY STORED INFORMATION.
If electronically stored information that should have been preserved in the anticipation or
conduct of litigation is lost because a party failed to take reasonable steps to preserve it,
and it cannot be restored or replaced through additional discovery, the court: Absent
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(1) upon finding prejudice to another party from loss of the information, may order

measures no greater than necessary to cure the prejudice; or
(2) only upon finding that the party acted with the intent to deprive another party of the

information’s use in the litigation may:

(A) presume that the lost information was unfavorable to the party;

(B) instruct the jury that it may or must presume the information was unfavorable to
the party; or

(C) dismiss the action or enter a default judgment.
(f) EXPENSES AGAINST UNITED STATES OR DISTRICT OF COLUMBIA. Except to
the extent permitted by statute, expenses and fees may not be awarded against the
United States or the District of Columbia under this rule.

COMMENT TO 2016 AMENDMENTS

This rule was amended to conform to the 2013 and 2015 amendments to Federal
Rule of Civil Procedure 37. Section (b) was amended to allow the transfer of a
deposition-related motion to the court where the action is pending. Violation of any
resulting order may be treated as contempt of either the court where discovery is taken
or the court where the action is pending.

Consistent with the 2015 federal amendment, section (e) now addresses the
preservation of electronically stored information. The rule does not seek to define the
duty to preserve; instead, it focuses on the remedies available once the court has
determined that there was a duty to preserve electronically stored information and that
the information was lost.

A cross-reference in subsection (b)(2)(B) has been corrected to reflect that a judge
may issue any of the orders listed in Rule 37(b)(2)(A)(1))—(vi). Subsection (b)(2)(A)(vi)
was inadvertently omitted when the Superior Court rule was amended in 2015.

COMMENT

Identical to Federal Rule of Civil Procedure 37, as amended in 2007, except for: (1)
the deletion of references to initial disclosures under Rule 26(a) throughout; (2) the
substitution of District of Columbia specific provisions for subsections (a)(1) and (2) and
section (f); (3) the omission of subsection (a)(3)(A); (4) the addition of language
referring to the production of documents, electronically stored information, and tangible
things in subsection (a)(3)(B)(iv) to eliminate any arguable ambiguity as to the obligation
to produce such items; (5) the substitution of District of Columbia specific titles in
subsections (b)(1) and (2); and (6) the omission of subsection (c)(1). Section (g) from
previous versions of the rule has been deleted.

The words “in person” have been added to subsection (a)(1) to clarify that the
required meeting should be in person, which has always been the intention of the rule.
As per the General Order, motions to compel discovery and motions relating to
discovery must comply with Rules 5, 26(i) and 37(a) and must include the various
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certifications required by Rule 37(a). The meeting required under the circumstances set
forth in Rule 37(a) must be face to face, for a reasonable period of time (usually at least
60 minutes) in an effort to resolve the matter before filing a motion. Motions lacking any
certification required by Rule 37(a), including the date, time, and place at which a
meeting was held, will be summarily denied. Motions lacking a Certificate Regarding
Discovery will not be accepted for filing.

139



TITLE VI. TRIAL Sriats-

Rule 38. Right to a Jury Ttrial-ef-right; Demand-
(2) RIGHT PRESERVEDightpreserved.

The right of trial by jury as declared by the Seventh Amendment to the Constitution—or
as providedgiven by an applicable statute—shall-beis preserved to the parties inviolate.
(b) DEMANDemand. On any
Any-party-may-demand-a-trial-by-jury-of-any issue triable of right by a jury, a party may
demand a jury trial by:

(1) serving upmthe other partles Wlth a written demand—which may be mcluded ina
pleading Ay
later than 140 days after the sewm&ef—th&last pleadlng directed to suehthe issue_is
served;; and

(2) filing the demand in accordanceasreguired-by with Rule 5(d).-Suech-demand-may
he-endorsed-upon-a-pleading-of the-party-
(c) SPECIFYING ISSUESSame-Specification-ofissues.
In itsthis demand, a party may specify the issues which-the-partythat it wishes to havese
tried by a jury; otherwise, it is consideredthe-party-shall-be-deemed to have demanded
triak-bya jury trial feron all the issues so triable. If the party has demanded a jury trial by
pry-for-enlyon only some efthe-issues, any other party may—within 140 days after
being servediee efwith the demand or within a shorter time ordered by the court—sueh
lesser-time-as-the-Court-may-order,-may-serve a demand for_a jury trial-byjury ofn any
other or all efthefactual issues effactin-the-actiontriable by jury.
(d) WAIVERaiver; WITHDRAWAL.
Fhefailure-ofaA party waives a jury trial unless itste-serve-and-file-a demand_is properly

served and filed. asreguired-by-thisrule-constitutes-a-watver-by-the-party-of-triat-by-jury-
Subjectto-theprovisions-of Rule-38-H—aA proper demand fertrial-byjury-made-as

herein-provided-may net-be withdrawn only if-witheut the parties consent-ef-the-parties.
(e) [Deleted].

COMMENT TO 2016 AMENDMENTS

This rule is substantially similar to Federal Rule of Civil Procedure 38, as amended in
2007 and 2009, but maintains two local distinctions—1) in subsection (a), the phrase
“applicable statute” is substituted for “federal statute”; 2) subsection (e) addressing
admiralty and maritime claims is omitted.

COMMENT
Rule 38 is substantially similar to Federal Rule of Civil Procedure 38 except for the

deletion of section (e) thereof pertaining to admiralty and maritime claims and the
substitution of "applicable statute” for "statute of the United States" in section (a).
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Rule 38-1. [ReservedDeleted].
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Rule 38-1l. Failure to aAppear for tTrial as eConsent to tTrial wWithout {Jury-
Failure of a party to appear for trial, in person or through counsel, shal-will be
deemed by the Scourt to constitute a-consent by that party to a trialthatthe-case-be

tried without a jury.

COMMENT TO 2016 AMENDMENTS

Stylistic changes were made to this rule to conform with the 2007 amendments to
the Federal Rules of Civil Procedure.
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Rule 39. Trial by Jjury or by the Court-
(@) WHEN A DEMAND IS MADEBy-ury. When a trial-by-jury trial has been demanded
underasprevided-in Rule 38, the action shallmust be designated dpon the docket as a
jury action. The trial ofn all issues so demanded shalmust be by jury; unless:

(1) the partles or thelr attorneysef—Feeeml—by—WH#en file a stlpulatlon to a nonlury trial

tlgulate on the record;eensent—te—tna#by—the—eeert—slmng—m%heu{—a—]epy or
(2) the Scourt, gpon motion or ofn its own-nitiative, finds that-aright-ef-trial-by-jury ofn

some or all of those issues there is no right to a jury trialdees-net-existunderthe

e e
(b) WHEN NO DEMAND IS MADEBy-the-Ceurt. Issues on whichnetdemanded-for a

jury trial-byjury is not properly demanded are toas-provided-in-Rule-38-shall be tried by

the Ccourt.; bBut the court may, on motion, order a jury trial on any issue for which a

|urv mlqht have been —ne&v&hst&ndmgﬂ%%w&e#a—p&ﬁﬁedemandedwn&n

(C) ADVISORYeI-v-Ise{-y JURY{-H-Fy JURY TRIAL BY CONSENT—aHeI—tHal—by—eensem In
ani actions not triable of right by a jury, the Scourt, 4pon motion or ofn its own;

1) +nmat4¥eumay try any issue W|th an adwsory jury; or
the—Geu# may W|th the Qartles consent ef—leefeh—pames—may—etrv any issue vaeIeFa
triabwith a jury whose verdict has the same effect as if a jury trial-by-jury had been a
matter of right, unless the action is one for which an applicable statute provides a

nonjury trial.

COMMENT TO 2016 AMENDMENTS

Rule 39 has been amended consistent with the 2007 stylistic changes to Federal
Rule of Civil Procedure 39. As with the prior version of the rule, the exception in
subsection (c)(2) is framed in terms of local practice.

COMMENT
Identical to Federal Rule of Civil Procedure 39 except that "statutes of the United

States" in section (a) has been changed to "applicable law" and the exception clause in
section (c) has been rephrased so as to comprehend any applicable statute.
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Rule 39-1. Appearance at tTrial-

(a) WHEN NO RESPONSE BY ANY PARTYhen-noresponse-by-any-party.

When an action is called for trial and no party responds, the Scourt may dismiss the
same, with or without prejudice, or take such other action as may be deemed
appropriate.

(b) WHEN NO RESPONSE BY PARTY SEEKING RELIEFhen-ro-respense-by-party
When an action is called for trial and the party seeking affirmative relief fails to respond,
an adversary may have the claim dismissed, with or without prejudice as the cCourt
may decide, or the Ccourt may, in a proper case, conduct a trial or other proceeding.
(c) WHEN NO RESPONSE BY PARTY AGAINST WHOM RELIEF IS SOUGHThen-re
When an action is called for trial and a party against whom affirmative relief is sought
fails to respond, in person or through counsel, an adversary may where appropriate
proceed directly to trial. When an adversary is entitled to a finding in the adversary's
favor on the merits, without trial, the adversary may proceed directly to proof of
damages.

COMMENT TO 2016 AMENDMENTS

Stylistic changes were made to this rule to conform with the 2007 amendments to
the Federal Rules of Civil Procedure.

COMMENT

See District of Columbia Transit System v. Young, 293 A.2d 488 (1972).
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Rule 39-1l. Number of eCounsel-

(a) EXAMINING WITNESSES; ADDRESSING COURT. Except by permission of the
Ccourt, only enel attorney for each party shat-may examine a witness or address the
Ccourt on a question arising in a trial.

(b) FINAL ARGUMENTS. With the court’s approval-efthe-Ceurt, 2 attorneys for each
party may address the Ccourt or jury in final arguments on the facts.

COMMENT TO 2016 AMENDMENTS

Stylistic changes were made to this rule to conform with the 2007 amendments to
the Federal Rules of Civil Procedure.

This rule should be liberally construed and flexibly applied where representation is
being provided by law students accompanied by supervising attorneys.
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Rule 40. [BeletedOmitted].
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Rule 40-1. Assignment of Ceases-

(a) Assignment-of-casesIN GENERAL._The clerk will randomly assign new civil actions
to judges in the Civil Division.

(b) SPECIAL ASSIGNMENTS. The Chief Judge may specially assign Alla civil actions

may-be-assighed-for all purposes-by-the Chief Judge-of the-Superior-Court to-(1} a
specmc calendar or—€2—) a smgle Judge Au—preeeedmgs—m—a—ease—a#ekﬂs—asa@frmem

autherity-under-this-Rule may be-delegated to the Presiding Judge of the Civil Division
the authority to make special assignment of cases enly-to a judge currently assigned to

the Civil Division.

(c) Ne%lee—ef—new—tnal—da%ePROCEEDlNGS AFTER ASSIGNMENT AII proceedings in
a case after its assignment, including trial, will be scheduled and conducted by the
assmned |udqe

eases—en—the—jaége—s—ealenelaﬁ

(d) REASSIGNMENT. When a judge’s assignment to the Civil Division is concluded,
the Chief Judge or the Presiding Judge may designate the judge or judges to whom the
cases on the calendar of the previous judge will be reassigned.

(e) ASSIGNMENT TO A MAGISTRATE JUDGE. Nothing in this Rrule shall-precludes

the assignment of civil actions to hearing-commissionrersmagistrate judges under Rule
73.
() RELATED CASES.
(1) “Related Case” Defined. Civil cases are deemed related when the earliest is still
pending on the merits in the Superior Court and they:
(A) involve common property; or
(B) involve common issues of fact; or
(C) grow out of the same event or transaction; or
(D) involve common and unique issues of law, which appear to be of first impression
in this jurisdiction.
(2) Notification of Related Cases. The parties must notify the clerk of the existence of
related cases as follows:
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(A) At the time of filing a civil case, the plaintiff or his attorney must indicate on a
form provided by the clerk, the name, docket number and relationship of any related
cases in the Superior Court or in the District of Columbia Court of Appeals. The plaintiff
must serve a copy of this form on the defendant with the complaint. The defendant must
serve a statement with the first responsive pleading either objecting or concurring with
the related case designation.

(B) Whenever an attorney or party becomes aware of the existence of a related

case, he or she must immediately notify, in writing, the judges on whose calendars the
cases appear.
(0) REFILED CASES. If a case is refiled after it was dismissed, with or without
prejudice, the clerk must reassign the case to the original judge unless the Presiding
Judge orders otherwise. Additionally, cases are deemed refiled where a case is
dismissed, with prejudice or without, and a second case is filed involving the same
parties and relating to the same subject matter.

COMMENT TO 2016 AMENDMENTS

Stylistic changes were made to this rule to conform with the 2007 amendments to
the Federal Rules of Civil Procedure. The rule was also reorganized to clarify general
assignment _procedures. The provisions related to trial continuances were moved to
Rule 16(k), which addresses other continuances; its location in Rule 40-I was a vestige
of the original rule on assignment of trials by the assignment commissioner. Section (f),
“Related Cases,” has been moved from Rule 42(f). Section (g) is new, and it describes
the procedure for assigning refiled cases.

COMMENT

Federal Rule of Civil Procedure 40 which authorized the establishment of local
systems for the assignment and calendaring of cases has been deleted. It has been
replaced by SCR Civil 40-1 which describes the Superior Court's Assignment System.
Note that the second and third sentences of paragraph (a) contain essentially the same
provisions as appeared in former Rule 40-11(d) and that language of the last sentence of
paragraph (a) is essentially the same as that which formerly appeared in paragraph (f)
of Rule 40-I.

Paragraph (b), on random distribution of cases among the judges, is derived from
former Rule 40-II(c). Its purpose is to insure equitable allocation of the caseload to all
judges assigned to the Division and to preclude any potential for litigants to
predetermine the judge to whom the case will be assigned.
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Rule 40-1l. Certification-Designation and Aassignment of Ceases to Civil |
Calendars-

(a) Besighation-of CiviH-casesIN GENERAL.

All cases involving claims for relief based upon exposure to asbestos or asbestos
products shalt-must be designated to a Civil | calendar. The Presiding Judge of the Civil
Division may designate any other case to a Civil | calendar.

(b) ON RECOMMENDATION. On motion of a party or sua sponte, a judge assigned to
a case may recommend to the Presiding Judge that All-etherthe cases-assigned-to-a
speemeealendapepa—ynglewdge—pa%uarﬁeﬁume%a)—may be deS|gnated to a

Civil | calendar. ¢

(cb) FACTORS CONSIDEREDaeteF&eensHeFed

In eertifydesignating a case to a Civil | calendar, the Presiding Judge may consider_the
following:

(1) the estimated length of trial;;

(2) the number of witnesses that may appear:;

(3) the number of exhibits that may be introduced;;

(4) the nature of the factual and legal issues involved;;

(5) the extent to which discovery may require supervision by the Scourt;;

(6) the number of motions that may be filed in the case;; or

(7) any other relevant factors.
(de) DISTRIBUTION OF CIVIL | CASE Sistribution-of Civil-l-cases.
The Presiding Judge shall-must assign cases designated to a Civil | calendar on a
rotational basis_unless doing so would have an adverse impact on the efficient
resolution of a case.
(ed) ASSIGNMENT TO JUDGEssighmenttojudge.
All proceedings in a case after its assignment to a Civil | calendar shal-must be
scheduled and conducted by the judge to whom the case is assigned, except as
otherwise provided in these rRules. UpeOn-the-termination-of-an-assignment-ofWhen a
judge’s assignment to a Civil | calendar_is concluded, the Chief Judge or the Presiding
Judge mustshal designate the judge or judges to whom the cases on the calendar of
the former Civil | judge shalwill be reassigned.
(fe) PROCEDURErocedure.
After a case has been assigned to a Civil | calendar, the judge’s name and, when
known, the calendar number erjudge’'sname-shallmust appear below the ekt
actioncase number on al-every pleading and other papers filed in the case. Fhe-filing-of
pPleadings and other papers in cases designated to a Civil | calendar mustshal be

acecomphishfiled in accordance with the-provisions-ef-Rule 5(d)-and-(e).

COMMENT TO 2016 AMENDMENTS
Stylistic changes were made to this rule to conform with the 2007 amendments to
the Federal Rules of Civil Procedure.
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Rule 40-11l. Collection and Ssubrogation Ceases-
(a) APPLICABILITY pplicability.
This Rrule applies to all civil actions in which the complaint seeks:

(1) collection of a liquidated debt of greater than the maximum amount set under D.C.
Code §8See- 11-1321 (2012 Repl.) for jurisdiction of actions in the Small Claims and
Conciliation Branch; or

(2) recovery as subrogee of damages of greater than the maximum amount set under
D.C. Code §8See- 11-1321 (2012 Repl.) for jurisdiction of actions in the Small Claims
and Conciliation Branch.

(b) TIME ALLOWED FOR SERVICE OF PROCESSime-allowed-for-service-of process.
Notwithstanding the provisions of Rule 4(m), proof of service of the summons and any
complaint embraced-withlisted in section-Rule 40-Ill(a) efthis-Rule-must be made no
later than 180 days after the filing of the complaint. Failure to comply with the
requirements of this Rrule willshall result in the dismissal without prejudice of the
complaint. The Cclerk willshall enter the dismissal and shal-serve notice thereef-on the
parties-entitled-therete.

(c) EXTENSION OF TIME FOR SERVICE OF PROCESSxtension-of-time-forservice-of
process.

Notwithstanding the provisions of Rule 6(b), the time allowed for service of process of
complaints covered by this rRule will not be extended unless a motion for extension of
time is filed within 180 days after the filing of the complaint. The motion must set forth in
detail the efforts which have been made, and will be made in the future, to obtain
service. An extended period for service will be granted only if exceptional
circumstances, detailed in the motion, demonstrate that additional time is required in
order to prevent manifest injustice.

(d) PLAINTIFF'S CONSENT TO MAGISTRATE JUDGE CALENDARIaintiffs-consentto

Upon filing any complaint covered by this rRule, plaintiff may file a written consent to
have the complaint assigned to a magistrate judgehearing-commissioner calendar. If
such consent is filed, the magistrate judgehearing-commissioner may rule on any
motion, and take any other judicial action (including conducting ex parte proof of
damage hearings), as to any defendant who has not answered or otherwise responded
to the complaint.

(e) INITIAL SCHEDULING CONFERENCERitial-status-hearing.

As soon as practicable after the filing of any defendant's response to a complaint
covered by this Rrule, the Scourt mustshal notify the parties to appear for an initial
status-hearirgscheduling conference. If all appearing parties so consent, the case,
including all claims-thereir, shat-may be assigned to the magistrate judgehearing
commissioner calendar. If the parties have thus-consented, the magistrate judgehearing
commissioner will ascertain the status of the case, rule on any pending motions, explore
the possibilities for early resolution through settlement or alternative dispute resolution
techniques, and determine a reasonable time frame for bringing the case to conclusion.
After consulting with the attorneys for the parties and with any unrepresented parties,
the hearing-commissionermagistrate judge will schedule future events in the case.

() WITHDRAWAL OF CONSENT TO MAGISTRATE JUDGE CALENDARIithdrawal-of

hoar = tondas
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If a party has consented to the assignment of the case to the magqistrate judgehearing
commissiener calendar, such consent may be withdrawn only for good cause shewn
upon leave of the Ppresiding Jiudge of the Civil Division or that judge's designee.

(g) COPIES OF PAPERS TO MAGISTRATE JUDGEopies-of papers-to-magistrate
judge.
(1) Motions. r-any-case-assigned-to-the-magistrate-judge-calendar,theWhen a party

files, by non-electronic means,irg any motion or any-paper relating to a motion (i.e., an
opposition to a motion, memorandum of points and authorities, related exhibits related
thereto-or a proposed order)_in a case assigned to the magistrate judge calendar, the
party shalimust deliver a copy to the magistrate judge as follows:;-urless-the-filings-are
desighated-as-ones which-may be-electronically filed;

(A) if the motion or paper is filed in person at the clerk’s office, the party, on the date

the original is filed, must hand-deliver {(eri-the-original-paperhas-beenmailedmay
mai),;a copy addressed to the magistrate judge to the court mail depositoryen-the-date

the-originalisfiled; or

(B) if the motion or paper is mailed, the party, on the date the original is mailed,

must mall a copv to the mamstrate |udqeer—ma4+eel—a—eepy—mereef—te—the—eeu¥t—ma#

(2) Other Pleadings and Papers. No other pleading or paper shalshould be se

delivered to the magistrate judge unless so ordered.

(h) ASSIGNMENT TO A JUDGE’S CALENDARSssighmentto-ajudge's-calendar.

In any case embraced-withincovered by seetion-Rule 40-111(a)-efthisRule, if the plaintiff
does not file a consent as provided in section-Rule 40-111(d)-ef-this-Rule, the case
mustshal be assigned to a judge's individual calendar pursuant to Rule 40-1. A
complaint covered by this rule shallimust also be promptly assigned to a judge's
individual calendar pursuanttein accordance with Rule 40-I if any party makes a jury

demand or fails at the Initial Status Hearing to consent to assignment of the case to the
S ecpp e s el o

COMMENT TO 2016 AMENDMENTS
Stylistic changes were made to this rule to conform with the 2007 amendments to
the Federal Rules of Civil Procedure.
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Rule 41. Dismissal of Aactions-

(a) VOLUNTARY DISMISSALseluntary-dismissal-Effect-thereof.
_ (1) By the pPlaintiff;-by-stiputation.
(A) Without a Court Order. Subject to theprovisions-ef-Rules 23(e), 6f23.1(c), 23.2,
and-Rule 66; and ef-any applicable statute, the plaintiffar-actionr may be-dismissed-by
the-plaintif an action without a court order-ef-Coeurt-{#) by filing:

(i) a notice of dismissal at-any-time-before service-by-the adverseopposing party
serves either-ef an answer or ef-a motion for summary judgment; or;

-whicheverfirst-eceurs—or-(ii) by-filing-a stipulation of dismissal signed by all
parties who have appeared-in-the-action.

(B) Effect. Unless the notice or stipulation states otherwise-stated-in-the-rotice-of
dismissal-or-stipulation, the dismissal is without prejudice.; But if the plaintiff previously
dismissed any federal- or state-court action based on or including the same claim,
exeep{—tuhaLa notice of dlsmlssal operates as an adjudlcatlon gpon the merltswhen4|4ed

(2) By Court eOrder; Effect-efCoutt.

Except as provided in Rule 41(a)paragraph-(1)-ofthis-subdivision-of-this-Rule, an action
may shat-net-be dismissed at the plaintiff's request only byinstanee-save-upen_court
order-of-the-Court-and-up, on such-terms and-conditions-asthat the Ccourt
considersdeems proper. If a defendant has pleaded a counter-claim has-beenpleaded
by-a-defendantprior-to-thebefore being servedice upon-the-defendant-ofwith the
plaintiff's motion to dismiss, the action mayshat-net be dismissed overagainst the
defendant's objection only ifunless the counterclaim can remain pending for
independent adjudication-by-the-Ceurt. Unless the order states otherwise-speciied-in
the-erder, a dismissal under this paragraph_(2) is without prejudice.
(b) INVOLUNTARY DISMISSAL; EFFECTnveluntary-dismissal—Effect-thereof.

(1) By the Court.

(A) In General. Forfailure-oflf the plaintiff fails to prosecute or to comply with these
Rrules or any court order:-ef-Court;

(i) a defendant may move ferto dismissal efanthe action or ef-any claim against
itthe-defendant-or; or

(ii) the Scourt may, on its own initiativesua-spente, enter an order dismissing the
action or any claim-therein-.

(B) Result of Dismissal. An order dismissing a claim for failure to prosecute must
specify that the dismissal is without prejudice, unless the court determines that the
delay in prosecution of the claim has resulted in prejudice to an opposing party. Unless
the dismissal order states otherwise or as provided elsewhere in these rules, a
dismissal by the court—except a dismissal for lack of jurisdiction or for failure to join a
party under Rule 19—operates as an adjudication on the merits.

(2) By the Clerk.

(A) In General. The clerk may, on his or her own initiative, and with written notice to
the parties:

(i) in a case where there is only one defendant, dismiss the case for failure to file
proof of service;
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(i) in a case where there are multiple defendants, dismiss any individual
defendant for whom no proof of service has been filed;

(iii) dismiss a case for failure to comply with a court order requiring the filing of
supplemental proof of service by a date certain, unless the court has ordered otherwise;

(iv) require a supplementation, for the judge or magistrate judge to consider, of
any proof of service that is incomplete, unclear, or does not on its face adequately
explain why the person allegedly served was authorized to accept service on behalf of
the defendant; and

(v) dismiss a case when otherwise authorized by these rules or by a court order.

(B) Result of Dismissal. Unless a court order specifies otherwise, a dismissal by the

clerk is without prejudice.

(3) Effect. Any order of dismissal entered sua-sponte,-including-a-dismissalforfallure
to-effectservice-within-the-time-preseribed-in-Rule-4(m);by the court or the clerk under

this rule doesshall not take effect until fourteen{14) days after the date on which it is
docketed and mustshal be vacated upon the granting of a motion filed by the plaintiff
within thesueh 14--day perlod showmg good cause why the case should not be

(c) DISMISSING A COUNTERCLAIM CROSSCLAIM, OR THIRD-PARTY

DA e enl ol ecmopelapn cpoee olopp o b corio ola iy

Fheprovisions-of-tThis Rrule applyies to athe dismissal of any counterclaim, crossclaim,
or 3rdthird-party claim. A claimant’s voluntary dismissal by-the-claimantalonepursuant
to-paragraph-(1)-ef subdivision{a)-ofthisunder Rule_41(a)(1)(A)(i) mustshall be made:

__(1) before a responsive pleading is served; or

__(2); if there is nore responsive pleading, before the-trtroduction-of-evidence is
introduced at athe hearing or trial-er-hearing.

(d) COSTS OF A PREVIOUSLY DISMISSED ACTIONests-of previoushy-dismissed
action.

If a plaintiff who previouslyhas-enee dismissed an action in any court eemmencesfiles
an action based upon or including the same claim against the same defendant, the
Ccourt:

__ (1) may make-sueh-order the plaintiff toferthe payment all or part of the costs of that
previouse action; and

(2)-previeusly-dismissed-as-it-may-deem-properand may stay the proceedings in-the
aetion-until the plaintiff has complied-with-the-erder.

COMMENT TO 2016 AMENDMENTS

This rule is substantially similar to Federal Rule of Civil Procedure 41, as amended in
2007, but maintains the following local distinctions: 1) in subsection (a)(1)(A),
“applicable statute” was substituted for “federal statute”; 2) subsections (b)(1)(A) and (B)
include language from United States District Court for the District of Columbia Local
Civil Rule 83.23, which specifies that the court may dismiss a case on its own initiative
and that an order of dismissal must state that it is without prejudice unless the opposing
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party would suffer prejudice from the delay; 3) subsection (b)(1)(B) includes the phrase
“or as provided elsewhere in these rules” to clarify that where dismissal under a rule
other than Rule 41 is required to be without prejudice (such as Rule 4(m)), a dismissal
under that other rule does not operate as an adjudication on the merits; 4) the reference
to dismissal for “improper venue” is omitted from subsection (b)(1)(B); and 5) subsection
(b)(2) allows the clerk to dismiss an action without prejudice in certain situations—a
deviation which is necessary because of the significantly higher volume of annual filings
in the Superior Court compared to the federal district courts.

COMMENT

SCR Civil 41 is identical to Federal Rule of Civil Procedure 41 except for the
substitution of "applicable statute” for "statute of the United States" in section (a) and
deletion of venue reference in section (b). Language has also been added to paragraph
(b) of this Rule making it clear that the Court or Clerk may, sua sponte, dismiss an
action when a plaintiff fails to prosecute or to comply with the Rules or any order of
Court.
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Rule 41-1. Bismissalforfailureto-prosecute-[Deleted].
2) Disrissal wit udice: otice-of
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Rule 42. Consolidation; Sseparate Ttrials-
(a) CONSOLIDATIONensetdation.
(1) In General. If actions before the courtWhen-actions involvirge a common question

of law or fact,-are-pending-befere the Ccourt;-it may:

(A) erdera-joint for hearing or trial-ef any or all the-matters atin issue in the actions;

(B) itmay-orderaliconsolidate the actions; or

(C)-consolidated; and-it-may-make-suchissue any other orders-eeneerhing
proceedings-therein-as-may-tend to avoid unnecessary costs or delay.

(2) Motion Judge. Any motion to consolidate two or more civil actions shal-must be
decided by the judge on whose calendar appears the oldest assigned case covered by
the motion. If the motion is granted, all the consolidated cases shal-must be placed on
the calendar of the judge who granted the motion.

(b) SEPARATE TRIAL Separate-trials.

Fhe-Court-in-furtheranee-efFor convenience, erto avoid prejudice, or when-separate
trials-will-be-conducive-to expediteien and economyize, the court may order a separate
trial of one or more separate issues,any claims, cross-claims, counterclaims, or 3rdthird-
party claims. When ordering;-erefany a separate trial, the court must preserve any

COMMENT TO 2016 AMENDMENTS

This rule is substantially similar to Federal Rule of Civil Procedure 42, as amended in
2007, but maintains the following local distinctions: 1) subsection (a)(2) has been
added to address responsibility for ruling on a motion to consolidate; and 2) the word
“federal” has been omitted from section (b). Section (c), “Related Cases,” has been
moved to Rule 40-1 so that Rule 42 more closely aligns with its federal counterpart. This
placement also conforms with the placement of similar provisions in United States
District Court for the District of Columbia Local Civil Rule 40.5.
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COMMENT

Rule 42 differs from Federal Rule of Civil Procedure 42 in several respects. Added
to paragraph (a) is a provision that the judge on whose calendar appears the oldest
assigned case will make the determination as to whether or not other related actions will
be consolidated with the case on that judge's calendar. In paragraph (b) the phrase "an
applicable statute" is substituted for "a statute of the United States." Also added is
paragraph (c) which defines what is meant by "related cases." This substantially tracks
the definition used by the United States District Court for the District of Columbia.
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Rule 43. Evidence-

(a) IN. GENERAL. The admissibility of evidence and the competency and privileges of
witnesses are governed by the principles of the common law as they may be interpreted
by the courts in the light of reason and experience, except when a statute or these rules
otherwise provide.

(b) IN OPEN COURTFeorm-and-admissibility. Atlh-every trial, the withesses’ testimony of
withesses-shalimust be taken in open court unless otherwise provided by these rRules.
Fhe-Court-may,-Ffor good cause shown-in compelling circumstances and upen-with
appropriate safeguards, the court may permit presentation-ef-testimony in open court by

contemporaneous transm|SS|on from a dlfferent location.

(bc) MODE AND ORDER OF EXAMINING WITNESSES AND PRESENTING
EVIDENCE. Federal Rule of Evidence 611 is incorporated herein.Scope-of-examination

(de) AEFIRMATION INSTEAD OF AN OATH#firmationin-lieu-of-eath.

Wheneverunder these rules require an oath-isreguired-to-be-taken, a solemn

affirmation may-be-accepted-intieu-thereofsuffices.
(ef) EVIDENCE ON A MOTIONvidence-enmetions.

When a motion is-basedrelies on facts nret-appearing-ofoutside the record, the Scourt
may hear the matter on affidavits or presented-by-the respectiveparties,but-the Court
may direct-thatthe-matter-be-heardhear it wholly or partly on oral testimony or_on
depositions.

(1) Interpreters.
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COMMENT TO 2016 AMENDMENTS

Rule 43 differs substantially from Federal Rule of Civil Procedure 43, as amended in
2007, and from the prior rule. Section (a) is taken from Criminal Rule 26. Sections (c)
and (d) incorporate by reference Federal Rules of Evidence 611 and 103, respectively.
Sections (b), (e), and (f) are substantially identical to sections (a), (b), and (c) of the
federal rule. The section regarding interpreters has been deleted. The subject of
interpreters is addressed in statutes, administrative orders, and Department of Justice
quidance.
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Rule 43-l. Record made-inof a rReqularly course-of-businessConducted Activity;
Public Record; pPhotographic eCopies-
(a) RECORD OF A REGULARLY CONDUCTED ACTIVITY. A record of an act, event,
condition, opinion, or diagnosis is not excluded by the rule against hearsay, regardless
of whether the declarant is available as a witness, if:

(1) the record was made at or near the time by--or from information transmitted by--
someone with knowledge;

(2) the record was kept in the course of a reqularly conducted activity of a business,
organization, occupation, or calling, whether or not for profit;

(3) making the record was a reqular practice of that activity;

(4) all these conditions are shown by the testimony of the custodian or another
qualified witness or by other means as may be provided by statute; and

(5) the opponent does not show that the source of information or the method or

circumstances of preparation indicate a lack of trustworthiness.

(b) PUBLIC RECORDS. A record or statement of a public office is not excluded by the
rule against hearsay, regardless of whether the declarant is available as a witness, if:
(1) it sets out:
(A) the offices’ activities;
(B) a matter observed while under a legal duty to report, but not including, in a
criminal case, a matter observed by law-enforcement personnel; or
(C) in a civil case or against the government in a criminal case, factual findings from
a leqgally authorized investigation; and
(2) the opponent does not show that the source of information or other circumstances
indicate a lack of trustworthiness.
(c) PHOTOGRAPHIC COPIES

FepFeeIHemg—me—eHgmal—tThe reproductlon of a record or an enlarqement or faCS|m|Ie of
the reproduction, when satisfactorily identified, is as admissible in evidence as the

original-tself, whether the original is in existence or not, if -and-aAn-enlargementof such
reproductionis-likewise-also-admissible-in-evidence—any business, institution, member
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of a profession or calling or any department or agency of government, in the reqular
course of business or activity, has:

(A) kept or recorded any memorandum, writing, entry, print, representation or
combination thereof of any act, transaction, occurrence or event; and

(B) caused any or all of the same to be recorded, copied or reproduced by any
photographic, photostatic, microfilm, microcard, miniature photographic, or other
process, which appears to accurately reproduce or form a durable medium for
reproducing the original,

(2) Admission of Original. The introduction of a reproduced record,-e+ enlargement, or

facsimile does not preclude admission of the original.

COMMENT TO 2016 AMENDMENTS

Stylistic changes were made to this rule to conform with the 2007 amendments to
the Federal Rules of Civil Procedure.

The rule was also amended to make it more consistent with federal practice.
Section (a) adopts language from Federal Rule of Evidence 803(6), except that the
reference to “a certification that complies with [Federal Rule of Evidence] 902(11) or
(12)” was replaced with “by other means as may be provided by statute.” While the
majority of states permit authentication of domestic or foreign business records by a
certification under 902(11) or (12), this jurisdiction does not currently permit it.

Section (b) adopts language from Federal Rule of Evidence 803(8). Section (c)
maintains the Superior Court practice of permitting photographic copies.
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Rule 43-1l. [OmittedDeleted].
COMMENT

The subject matter of former Rule 43-1l is now treated in Rule 7-I.

162



Rule 44. Provingef anef eOfficial Rrecord-

(a) AuthenticationMEANS OF PROVING.

_ (1) Domestic_Record. Each of the following evidences an official record—or an entry
in it—that is otherwise admissible and is

An-official-record kept within the United States, erany state, district, or commonwealth,
or Wrthma@y territory subject to the admlnlstratrve or judicial Jurlsdlctlon of the United

(A ) an off|C|aI publrcatlon theree#of the record or

(B) by-a copy attested by the officer having-thewith legal custody of the record;,—or
by the officer's deputy;—and accompanied by a certificate that suchthe officer has the
custody. The certificate may-must be made under seal:

(i) by a judge of a court of record of the district or political subdivision ir
whichwhere the record is kept; or

___(ii);authenticated-by-the-seal-of- thecourt,-or-may-be-made by any public officer
having-with a seal of office and having-with official duties in the district or political

subdivision in-whichwhere the record is kept;-authenticated-by-the-seal-of- the-officers
office.
_(2) Foreign_Record.

(A) In General. Each of the following evidences a foreign official record—or an entry
|n |t—that IS otherW|se adm|SS|bIe

e\#elerteeel—leyL ( ) an off|C|aI publlcatlon thereof the record or
(i) the record—or a copy—-thereef;that is attested by an persen-authorized

person to-make-the-attestation-and is accompanied either by a final certification as-te
theof genuineness or by a certification under a treaty or convention to which the United
States and the country where the record is located are parties.

(B) Final Certification of Genuineness. A final certification must certifyef- the
genuineness of the signature and official position {}-of the attestoring-persen; or {i)-of
any foreign official whose certificate of genuineness ofsignature-and-official-pesition
relates to the attestation or is in a chain of certificates of genuineness ofsignature-and
official-positien-relating to the attestation. A final certification may be made by a
secretary of a United States embassy or legation;; by a consul general, vice consul, or
consular agent of the United States; or by a diplomatic or consular official of the foreign
country assigned or accredited to the United States.

(C) Other Means of Proof. If all parties have had a reasonable opportunity has-been
given-to-all-parties-to investigate a foreign record’sthe authenticity and accuracy, ef-the
deeuments;-the cCourt may, for good cause, shewn.either:

(i) admit an attested copy without final certification; or
(i) permit the fereign-efficial-record to be evidenced by an attested summary with

or Wlthout a flnal certlflcatlon IheﬂflnaLeertmeatren%JcmneeessaryLmthereeereLand—the

(b) LACK OF A RECORDaek-ofrecord.

A written statement that after diligent search of designated records revealed no record
or entry of a specified tenor is admissible as evidence that the records contain no such
record or entry. For domestic records, the statement must found-te-exist-in-therecords
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designated-by-the-statement,be authenticated as-provided-in-subdivisionunder Rule
44(a)(1)._For foreign records, the statement ef-this-Rule-in-the-case-of-a-domestic

FeeeFeI—epmust complymg W|th the—mqu#ements—ef—se@%ﬂ&en—(a)(Z)(C)(u) —Gif—t-hl-S—R—H-le

(c) OTHER PROOFtherproof.

A party mayFhis-Rule-deesnotprevent-theproot-of- prove an official record—s-or efan
entry or lack of entry therein-in it—by any other method authorized by law.

COMMENT TO 2016 AMENDMENTS

This rule is identical to Federal Rule of Civil Procedure 44, as amended in 2007.
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Rule 44.1. Determiningatien-of fForeign tLaw-

A party who intends to raise an issue concerning-the-law-of aforeign-country
shallabout a foreign country’s law must give notice by a pleadings or other
writingreasonable-written-notice. In determining foreign law, Fthe Scourt-n-determining
foreign-taw; may consider any relevant material or source, including testimony, whether
or not submitted by a party or admissible under Rule 43. The Ccourt's determination
mustshal be treated as a ruling on a question of law.

COMMENT TO 2016 AMENDMENTS

Rule 44.1 has been amended consistent with the 2007 stylistic changes to Federal
Rule of Civil Procedure 44.1.

COMMENT

Identical to Federal Rule of Civil Procedure 44.1 except that it refers to Rule 43 of
the Civil Rules of this Court rather than to the Federal Rules of Evidence.
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Rule 44-1. Provingef-ef Sstatutes, Oerdinances, and Rregulations-

Printed books or pamphlets purporting on their face to be the statutes, ordinances,
or regulations; of the United States, erof any state or territory thereof the United States,
or of any foreign jurisdiction, which are either published by the authority of any-suchthe
state, territory, or foreign jurisdiction or are commonly recognized in its courts, shal
must be presumptively considered by the cCourt to constitute thesueh statutes,
ordinances, or regulations. The Scourt's determination en-such-a-mattershall-must be
treated as a ruling on a question of law.

COMMENT TO 2016 AMENDMENTS

Stylistic changes were made to this rule to conform with the 2007 amendments to
the Federal Rules of Civil Procedure.
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Rule 45. Subpoena
(a) IN GENERAL.

(1) Form and Contents.

(A) Requirements—In General. Every subpoena must:

(i) state the name of the court;

(ii) state the title of the action, its civil action number, the calendar number, when
known, and if assigned to a specific judge or magistrate judge, the name of that judge or
magistrate judge;

(iif) command each person to whom it is directed to do the following at a specified
time and place within the District of Columbia, unless the parties and person
subpoenaed otherwise agree or the court, upon application, fixes another convenient
location: attend and testify; produce designated documents, electronically stored
information, or tangible things in that person’s possession, custody, or control; or permit
the inspection of premises; and

(iv) set out the text of Rule 45(c) and (d).

(B) Command to Attend a Deposition—Notice of the Recording Method. A subpoena
commanding attendance at a deposition must state the method for recording the
testimony.

(C) Combining or Separating a Command to Produce or to Permit Inspection;
Specifying the Form for Electronically Stored Information. A command to produce
documents, electronically stored information, or tangible things or to permit the
inspection of premises may be included in a subpoena commanding attendance at a
deposition, hearing, or trial, or may be set out in a separate subpoena. A subpoena may
specify the form or forms in which electronically stored information is to be produced.

(D) Command to Produce; Included Obligations. A command in a subpoena to
produce documents, electronically stored information, or tangible things requires the
responding personarty to permit inspection, copying, testing, or sampling of the
materials.

(2) [Omitted].

(3) Issued by Whom. The clerk must issue a subpoena, signed but otherwise in blank,
to a party who requests it. That party must complete it before service. An attorney
authorized to practice in the District of Columbia also may issue and sign a subpoena
e

(4) Notice to Other Parties Before Service. If the subpoena commands the production
of documents, electronically stored information, or tangible things or the inspection of
premises before trial, then before it is served on the person to whom it is directed, a
notice and a copy of the subpoena must be served on each party.

(b) SERVICE.

(1) By Whom_and How; Tendering Fees:-Serving-a-Copy-of Certain-Subpeenas. Any
person who is at least 18 years old and not a party may serve a subpoena. Serving a
subpoena requires delivering a copy to the named person and, if the subpoena requires
that person's attendance, tendering the fees for one day's attendance and the mileage
allowed by law. Fees and mileage need not be tendered when the subpoena issues on
behalf of the United States or the District of Columbia or any officers or agencies of
either. : ele :
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(2) Service in the District of Columbia. Subject to Rule 45(c)(3)(A)(ii), a subpoena may
be served at any place:

(A) within the District of Columbia;

(B) outside the District of Columbia but within 25 miles of the place specified for the
deposition, hearing, trial, production, or inspection; or

(C) that the court authorizes on motion and for good cause, if an applicable statute
SO provides.

(3) Serving in a Foreign Country. 28 U.S.C. § 1783 governs issuing and serving a
subpoena directed to a United States national or resident who is in a foreign country.

(4) Proof of Service. Proving service, when necessary, requires filing with the clerk of
the court a statement showing the date and manner of service and the names of the
persons served. The statement must be certified by the server.

(c) PROTECTING A PERSON SUBJECT TO A SUBPOENA; ENFORCEMENT.

(1) Avoiding Undue Burden or Expense; Sanctions. A party or attorney responsible for
issuing and serving a subpoena must take reasonable steps to avoid imposing undue
burden or expense on a person subject to the subpoena. The court must enforce this
duty and impose an appropriate sanction—which may include lost earnings and
reasonable attorney's fees—on a party or attorney who fails to comply.

(2) Command to Produce Materials or Permit Inspection.

(A) Appearance Not Required. A person commanded to produce documents,
electronically stored information, or tangible things, or to permit the inspection of
premises, need not appear in person at the place of production or inspection unless
also commanded to appear for deposition, hearing, or trial.

(B) Objections. A person commanded to produce documents, electronically stored
information, or tangible things or to permit inspection may serve on the party or attorney
designated in the subpoena a written objection to inspecting, copying, testing or
sampling any or all of the materials or to inspecting the premises—or to producing
electronically stored information in the form or forms requested. The objection must be
served before the earlier of the time specified for compliance or 14 days after the
subpoena is served. If objection is made, the following rules apply:

(i) At any time, on notice to the commanded person, the serving party may move
the court for an order compelling production or inspection.

(i) These acts may be required only as directed in the order, and the order must
protect a person who is neither a party nor a party’s officer from significant expense
resulting from compliance.

(3) Quashing or Modifying a Subpoena.

(A) When Required. On timely motion, the court must quash or modify a subpoena
that:

(i) fails to allow reasonable time to comply;

(i) requires a person who is neither a party nor a party’s officer to travel more than
25 miles from where that person resides, is employed, or regularly transacts business in
person—except that, subject to Rule 45(c)(3)(B)(iii), the person may be commanded to
attend a trial by traveling from any such place to the place of trial;
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(iii) requires disclosure of privileged or other protected matter, if no exception or
waiver applies; or

(iv) subjects a person to undue burden.

(B) When Permitted. To protect a person subject to or affected by a subpoena, the
court may, on motion, quash or modify the subpoena if it requires:

(i) disclosing a trade secret or other confidential research, development, or
commercial information;

(i) disclosing an unretained expert's opinion or information that does not describe
specific occurrences in dispute and results from the expert's study that was not
requested by a party; or

(i) a person who is neither a party nor a party’s officer to incur substantial
expense to travel more than 25 miles to attend trial.

(C) Specifying Conditions as an Alternative. In the circumstances described in Rule
45(c)(3)(B), the court may, instead of quashing or modifying a subpoena, order
appearance or production under specified conditions if the serving party:

(i) shows a substantial need for the testimony or material that cannot be otherwise
met without undue hardship; and

(ii) ensures that the subpoenaed person will be reasonably compensated.

(d) DUTIES IN RESPONDING TO A SUBPOENA.
(1) Producing Documents or Electronically Stored Information. These procedures
apply to producing documents or electronically stored information:-

(A) Documents. A person responding to a subpoena to produce documents must
produce them as they are kept in the ordinary course of business or must organize and
label them to correspond to the categories in the demand.

(B) Form for Producing Electronically Stored Information Not Specified. If a
subpoena does not specify a form for producing electronically stored information, the
person responding must produce it in a form or forms in which it is ordinarily maintained
or in a reasonably usable form or forms.

(C) Electronically Stored Information Produced in Only One Form. The person
responding need not produce the same electronically stored information in more than
one form.

(D) Inaccessible Electronically Stored Information. The person responding need not
provide discovery of electronically stored information from sources that the person
identifies as not reasonably accessible because of undue burden or cost. On motion to
compel discovery or for a protective order, the person responding must show that the
information is not reasonably accessible because of undue burden or cost. If that
showing is made, the court may nonetheless order discovery from such sources if the
requesting party shows good cause, considering the limitations of Rule 26(b)(2)(C). The
court may specify conditions for the discovery.

(2) Claiming Privilege or Protection.

(A) Information Withheld. A person withholding subpoenaed information under a
claim that it is privileged or subject to protection as trial-preparation materials must:

(i) expressly make the claim; and

(ii) describe the nature of the withheld documents, communications, or tangible
things in a manner that, without revealing information itself privileged or protected, will
enable the parties to assess the claim.
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(B) Information Produced. If information produced in response to a subpoena is
subject to a claim of privilege or of protection as trial-preparation material, the person
making the claim may notify any party that received the information of the claim and the
basis for it. After being notified, a party must promptly return, sequester, or destroy the
specified information and any copies it has; must not use or disclose the information
until the claim is resolved; must take reasonable steps to retrieve the information if the
party disclosed it before being notified; and may promptly present the information under
seal to the court-under-seal for a determination of the claim. The person who produced
the information must preserve the information until the claim is resolved.

(e) TRANSFERRING A SUBPOENA-RELATED MOTION. A subpoena-related motion
may be transferred to the court where the action is pending if the person subject to the
subpoena consents or if the court finds exceptional circumstances. To enforce its order,
the court where the action is pending may transfer the order to the court where the
motion was made.

(fe) CONTEMPT. The court may hold in contempt a person who, having been served,
fails without adequate excuse to obey the subpoena_or an order related to it. A
nonparty’s failure to obey must be excused if the subpoena purports to require the
nonparty to attend or produce at a place outside the limits of Rule 45(c)(3)(A)(ii).

COMMENT TO 2016 AMENDMENTS

This rule conforms to the 2013 amendments to Federal Rule of Civil Procedure 45
with the following exceptions: 1) subsection (a)(2) of the federal rule, which states that
“[a] subpoena must issue from the court where the action is pending,” has been omitted
as inconsistent with lanquage in the Uniform Interstate Depositions and Discovery Act
(D.C. Code 88 13-441 to -448 (2012 Repl.)) that instructs the Superior Court clerk to
“issue a subpoena for service upon the person to which the foreign subpoena is
directed”; 2) the amendment to permit service throughout the United States has been
omitted as inconsistent with D.C. Code § 11-942 (2012 Repl.); 3) new section (c) of the
federal rule has been rejected in order to maintain the Superior Court rule’s focus on
place of service, which is also the focus of D.C. Code § 11-942 (2012 Repl.); 4)
language in new section (e) (section (f) in the federal rule) has been modified to reflect
omission of federal subsection (a)(2); and 5) the second sentence in section (f) of the
federal rule, which authorizes an attorney to file papers and appear in a district court
where s/he may not be barred, has been rejected as locally inapplicable.

COMMENT _TO 2015 AMENDMENTS

Identical to Federal Rule of Civil Procedure 45, as amended in 2007, except for: (1)
references to 100 mile limits in the federal rule have been changed to 25 miles, which
preserves the geographic proportionality originally expressed by Congress in D.C. Code
8 11-942; (2) the omission of the inapplicable subsection (a)(2); (3) the addition of
language in subsection (a)(1)(A)(iii) providing that the deposition, production, or
inspection of documents must be in the District of Columbia, unless otherwise agreed or
ordered by the court; and (4) the substitution of specific local language for inapplicable
federal language in subsections (a)(1)(A)()—(ii), (a)(3), (b)(2), and (c)(3)(A)(ii).
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This rule provides a means for issuing deposition subpoenas for nonresidents of the
District of Columbia in cases which qualify, but does not preclude the alternatives of
filing with the court a motion for appointment of an examiner under Rule 28-1 or
resorting directly to the courts of another jurisdiction under its rules and statutes.

Subpoenas issued by attorneys under subsection (a)(3) must be substantially in the
format of Civil Action Form 14.
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Rule 46. Objecting to a Ruling or OrderExeeptiohsuhnecessary-
A Fformal exceptlons toa rullngs or orders ef-the-Court-are-is unnecessary —bu{—fer—&u

p&ﬁy—at—the%rm& When the rullng or order eHh&Geums eguested or madeer—seugh{
makes-known-to-the-Court-the-action-which-the-a party desires-need only state the

action that it wants the Ccourt to take or the-party's-objectsion- to, the-action-of-the
Court-andalong with the grounds thereforfor the request or objection;. and-H-aparty-has
no-oppertunity-Failing to object teerru#ngeperdeeat_meﬁm&mmnade—theabseneeef
an-objection-does not netthereafterprejudice the-a party who had no opportunity to do
so when the ruling or order was made.

COMMENT TO 2016 AMENDMENTS

Rule 46 has been amended consistent with the 2007 stylistic changes to Federal
Rule of Civil Procedure 46.

COMMENT

Identical to Federal Rule of Civil Procedure 46.
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Rule 47. Selectieng ef Jjurors-

(a) Examination-ofjurersEXAMINING JURORS. The cCourt may permit the parties or
their attorneys to cenductthe-examination-efexamine prospective jurors or may itself

conductthe-examinationdo so. in-the-latter-event-If the cCourt examines the jurors, it

shallimust permit the parties or their attorneys to supplement-the-examination-by-such
make any further |an|ry a—S—|t deem&con&ders proper orshau must |tself ask anv of

attemey%a&mdeems—preper— addltlonal questlons it conS|ders proper.

(b) PEREMPTORY CHALLENGES. The court must allow each party to exercise 3
peremptory challenges. Several defendants or several plaintiffs may be considered as a
single party for the purposes of making challenges, or the court may allow additional
peremptory challenges and permit them to be exercised separately or jointly. All
challenges for cause or favor, whether to the array or panel or to individual jurors, must
be determined by the court.

(c) ExeuseEXCUSING A JUROR. During trial or deliberation, Fthe cSourt may fergeed

cause-excuse a juror for good causefrom-service-during-trial-or-deliberation.
COMMENT TO 2016 AMENDMENTS

This rule is substantially similar to Federal Rule of Civil Procedure 46, as amended in
2007, except that section (b) includes language from 28 U.S.C. 8 1870 instead of just a
reference to the statute.

COMMENT

Identical to Federal Rule of Civil Procedure 47.
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Rule 47-1. Peremptory-chalenges|[Deleted].
il , I hall | tod I .

COMMENT TO 2016 AMENDMENTS

The substance of Rule 47-1 has been moved to Rule 47(b), where peremptory
challenges are addressed in the federal rules.

COMMENT
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Rule 48. Number of Jjurors-; Verdict; Polling
(a) NUMBER OF JURORS. in-alHurny-cases-theA jury shalleonsist-ofmust begin with at
least six6 jurors, but the court may empanel up to 6-plus-such-rumberof additional

jurors as theeeu#maylt deems necessary

aMEach Jurors shalimust partlc:lpate in the verdlct unIess excused #em—sewlee%y—tuhe

Courtpursuanttounder Rule 47(cb).
(b) VERDICT. Unless the parties etherwise-stipulate_otherwise, {1)-the verdict shatmust

be unanimous and {2)-re-verdictshalimust be takenfromreturned by a jury reduced-n
size-to-fewerthanof at least six6 members.

(c) POLLING. After a verdict is returned but before the jury is discharged, the court must
on a party's request, or may on its own, poll the jurors individually. If the poll reveals a
lack of unanimity or lack of assent by the number of jurors that the parties stipulated to,
the court may direct the jury to deliberate further or may order a new trial.

COMMENT TO 2016 AMENDMENTS

This rule is substantially similar to Federal Rule of Civil Procedure 48, as amended in
2007 and 2009, except for language in section (a), which specifies that the decision to
empanel additional jurors rests with the court.

Section (c) regarding “Polling” is new to the federal and Superior Court civil rules. In
Harris v. United States, 622 A.2d 697 (D.C. 1993), the District of Columbia Court of
Appeals examined under what conditions a trial court should require a jury to resume
deliberations after a juror dissents in open court during a jury poll. The court noted that
there is less coercive potential if the dissenting juror is earlier in line and the poll is
terminated. Id. at 703.

COMMENT
Identical to Federal Rule of Civil Procedure 48 except that a jury demand under

SCR Civ 38 is conclusively presumed to be to a jury of 6 persons unless the demand
expressly states otherwise.
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Rule 49. Special Vverdicts; General Verdict and Questions and-interrogatories-
(a) SPECIAL VERDICT.Specialverdicts:
(1) In General. The €court may require a jury to return only a special verdict in the
form of a special written finding spon each issue of fact. The court may do so by:ia-that
I b he i

(A) submitting written questions susceptible of a categorical or other brief answer;

(B) er-may-submitting written forms of the several-special findings whieh-that might
properly be made under the pleadings and evidence; or

(_)_lt—may—use _g sueh—wother method that the court conS|ders appropriate.of

necessary to enable the jury to make |ts flndlngs gpon each submltted issue.

(3) Issues Not Submitted. H-in-so-doing-the-Court-omits-any-issue-of fact raised-by-the

pleadings-or-by-the-evidenceeach-A party waives the right to a jury trial byjury-ofthe
issue-so-omitted-on any issue of fact raised by the pleadings or evidence but not

submitted to the jury unless, before the jury retires, the party demands its submission to
the jury. If the party does not demand submission, Aste-an-issue-omitted-witheut suech
demand-the Ccourt may make a finding on the issue. -er-if-itfails-to-do-soitshal-be
deemedlf the court makes no finding, it is considered to have made a finding in
aceordconsistent with the-its judgment on the special verdict.
(b) GENERAL VERDICT WITH ANSWERS TO WRITTEN QUESTIONS.General-verdiet
(1) In General. The cSourt may submit to the jury;tegetherwith-appropriate forms for
a general verdict, together with written interregateriesquestions ¢pon onel or more

issues of fact the-decision-of-which-is-hecessary-to-a-verdietthat the jury must decide.
The Scourt shalkmust give sueh-the instructions and explanations erinstruction-as-may

be-necessary to enable the jury beth-te-make-answers-to-the-interrogateries-and-to

render a general verdlct— and answer the questlons in wrltlnq and must direct the jury to
do both.the A A

(2) Verdict and Answers Consistent. When the general verdict and the answers are
harmenieusconsistent, the court must approve, for entry under Rule 58, an appropriate
judgment gpon the verdict and answers.-shal-be-entered-pursuantto-Rule 58-

(3) Answers Inconsistent with the Verdict. When the answers are consistent with each
other but one or more is inconsistent with the general verdict, the court may:

(A) approve, for entry under judgmentmay-be-entered-pursuantto-Rule 58, an
appropriate judgment according to -#r-aceerdance-with-the answers, notwithstanding the
general verdict;

(B) direct the jury to further consider its erthe-Court-may-returh-thejury-forfurther
consideration-ofits-answers and verdict; or

(C) may-order a new trial.

(4) Answers Inconsistent with Each Other and the Verdict. When the answers are
inconsistent with each other and onel or more is lkewise-also inconsistent with the
general verdict, judgment shal-must not be entered;; instead, but the Scourt shall-must
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retura-direct the jury fer-to further consider atien-of-its answers and verdict, or shall-must
order a new trial.

COMMENT TO 2016 AMENDMENTS

Rule 49 has been amended consistent with the 2007 stylistic changes to Federal
Rule of Civil Procedure 49.

COMMENT

Identical to Federal Rule of Civil Procedure 49.
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Rule 50. Judgment as a mMatter of tLaw in_a {Jury tTrials; alternative-Related
mMotion for_a aNew tTrial; eConditional fRulings-

(a) JUDGMENT AS A MATTER OF LAWudgmentas-a-matter-oftaw.
_ (1) In General. If during-a-triab-by-jury-a party has been fully heard on an issue_during
a jury trial and the_court finds thatre-is-re-legaty-sufficient-evidentiary-basisfor a

reasonable jury would not have a legally sufficient evidentiary basis to find for theat
party on that issue, the Scourt may:

(A) determine-resolve the issue against theat party; and

(B) may-grant a motion for judgment as a matter of law against theat party with
respecttoon a claim or defense that, eannet-under the controlling law, can be
maintained or defeated only witheut a favorable finding on that issue.

_(2) Motion. A Mmotions for judgment as a matter of law may be made at any time
before submission-of-the case is submitted to the jury. Sueh-aThe motion shal-must
specify the judgment sought and the law and the-facts thaten-which-the-meving-party-is
entitled_ the movant to the judgment.

(b) RENEWING THE MOTION AFTER TRIAL ALTERNATIVE MOTION FOR A NEW

If—tepany—reaserp the Gcourt does not grant a motron for judgment as a matter of law
made atthe-close-ofal-the-evideneeunder Rule 50(a), the cSourt is considered to have
submitted the action to the jury subject to the cCourt's later deciding the legal questions
raised by the motion. No later than 28 days after the entry of judgment—or if the motion
addresses a jury issue not decided by a verdict, no later than 28 days after the jury was
discharged—7¥the movant may file a renewed motionits+eguest for judgment as a

matter of law by filing a motion no later than 10 days after entry of judgment ---and may
include an alternatively or joint request_for a new trial erjeir-a-motionfora-new-trial

under Rule 59. In ruling on athe renewed motion, the Scourt may:
_(2) allow judgment on the verdict, if a verdict was returned;:

__(B2) order a new trial;; or
_ (€3) direct_the entry of judgment as a matter of law.;-e¢

rulings; new trial motion.
_(1)In General. If the court grants a renewed motion for judgment as a matter of law-is
granted, it mustthe-Ceurt-shall also_conditionally rule on the-any motion for a new trial—
amy- by determining whether #-a new trial should be granted if the judgment is
thereafter-later vacated or reversed. The court must-and-shall speeify state the
grounds for conditionally granting or denying the motion for the-a new trial.

(2) Effect of a Conditional Ruling. H-Conditionally granting the motion for a new trial is

thuseendrtrena#ygranted—theerdeﬁheree&does not affect the |udgment frnalrtylef

the judgment is reversed enappeat—the new trraI shaLLmust proceed unless the
appellate court has-orders otherwise-erdered. in-case-If the motion for a new trial has
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beenis conditionally denied, the appellee er-appeat-may assert error in that denial; and
if the judgment is reversed-en-appeal,

with-the-oerder-of the case must proceed as the appellate court_orders.

(d2) TIME FOR A LOSING PARTY'S NEW-TRIAL MOTION. Any motion for a new trial
under Rule 59 by a party against whom judgment as a matter of law is rendered shal
must be filed no later than 1028 days after the entry of the judgment.

(ed) DENYING THE MOTION FOR JUDGMENT AS A MATTER OF LAW; REVERSAL

N APP=ALEamer el e oo o ce el o0 o s e ] L
If the court denies the motion for judgment as a matter of law-is-denied, the prevailing

party who-prevailed-on-that-metion-may, as appellee, assert grounds entitling the-partyit
to a new trial_should-in-the-event the appellate court concludes that the trial court erred

in denylng the motlonieHHdgmeht If the appellate court reverses the judgment may
order nothing-in-th
new trial, er—ﬁaemdlrectmg the trlal court to determlne Whether a new trial shal#should
be granted; or direct the entry of judgment.

COMMENT TO 2016 AMENDMENTS

This rule is identical to Federal Rule of Civil Procedure 50, as amended in 2007 and
2009. Consistent with the federal rule, language has been added to section (e)
recognizing the authority of the appellate court to direct the entry of judgment in
accordance with the decisions in Weisgram v. Marley Co., 528 U.S. 440 (2000), and
Neely v. Martin K. Eby Constr. Co., 386 U.S. 317 (1967). Also, as in the federal rule,
the 10-day deadline for parties to file post-judgment motions has been expanded to 28
days. This was necessitated by the Rule 6(b) prohibition on an extension of this
deadline. The change is intended to give parties more time to prepare a satisfactory
post-judgment motion while maintaining certainty in appeal times.

COMMENT

Identical to Federal Rule of Civil Procedure 50.
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Rule 51. Instructions to the jJury:; Objections; Ppreserving a Celaim of eError-
(a) REQUESTSegquests.

_ (1)_Before or at the Close of the Evidence. At the close of evidence or at any earlier
reasonable time that the court orders, Aa party may; atthe-close-of- the-evidence-orat
an-earlierreasenable-time-that the-court-directsfile and furnish to every other party
written requests for the [ury instructions it wantsthat the court_to give-instruet-the-jury-on

__(2) Atter the Close of the Evidence. After the close of the evidence, a party may:
___(A) file requests for instructions on issues that could not reasonably have been
anticipated atby an earlier time that the court set for requests-set-underRule 5Ha} 1) ;;
and

___(B) with the court's permission, file untimely requests for instructions on any issue.
(b) INSTRUCTIONSHstruetions. The court:

__(2) must inform the parties of its proposed instructions and proposed action on the
requests before instructing the jury and before final jury arguments;

_(2) must give the parties an opportunity to object on the record and out of the jury's
hearing te-the-propesed-instructions-and-actions-on-requests-before the instructions and
arguments are delivered; and
_ (3) may instruct the jury at any time aftertrial-begins-and-before the jury is discharged.
(c) OBJECTIONSBbjections.

_ (1) How to Make. A party who objects to an instruction or the failure to give an
instruction must do so on the record, stating distinctly the matter objected to and the
grounds ef-for the objection.

_(2) When to Make. An objectlon is tlmely |f
(A) a party :

at the opportunlty fe#ebjeetreprreqtﬂed—byprowded under Rule 51(b)(2) or

___(B) a party that-haswas not been-informed of an instruction or action on a request
before thate timeopportunity tofer objection, and the party -previded-underRule 5H{b)}2)
objects promptly after learning that the instruction or request will be, or has been, given
or refused.
(d) ASSIGNING ERROR; PLAIN ERRORssigning-errorPlain-error.
_ (1) Assigning Error. A party may assign as error:
___(A) an error in an instruction actually given, if that party made-a-properly objectedien
vnderRule 51{e);; or

___(B) afailure to give an instruction, if that party made-a-properly requested it-urder
Rule-51{a); and—unless the court rejected the request inmade a definitive ruling on the
record—rejecting-the-request-—also made-a-properly objectedion-underRule- 51(c).
(2) Plain Error. A court may consider a plain error in the instructions affecting-substantial
rights-that has not been preserved as required by Rule 51(d)(1){A}-e+(B) if the error
affects substantial rights.

COMMENT TO 2016 AMENDMENTS

Rule 51 has been amended consistent with the 2007 stylistic changes to Federal
Rule of Civil Procedure 51.
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COMMENT

Identical to Federal Rule of Civil Procedure 51.
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Rule 52. Findings and Conclusions by the Ceourt; Jjudgment on Ppartial
Efindings-
(2) EINDINGS AND CONCLUSIONSEffeet.

(1) In General. Unless expressly waived by all parties, in an action tried on the facts
without a jury or with an advisory jury, the Scourt shallkmust find the state-findings-of
facts specially and state separately-its conclusions of law separately. The findings and
conclusions may be stated on the record or may appear in an opinion or a
memorandum of decision filed by the court and are sufficient if they state the controlling

factual and legal grounds of decision. Judgment mustin-every-action-tried-upon-thefacts

without a jury or with an advisory jury and judgment shall be entered pursuant tounder
Rule 58.

(2) For an Interlocutory Injunction. In granting or refusing an interlocutory injunctions,
the Ccourt shalk-must similarly setferth-state the findings effaet-and conclusions eflaw
which-constitute-the-grounds-efthat support its action.

(3) For a Motion. The court is not required to state findings or conclusions when ruling
on a motion under Rule 12 or 56 or, unless these rules provide otherwise, on any other
motion.

(4) Effect of a Master’s Findings. A master’s findings, to the extent adopted by the
court, must be considered the court’s findings.

(5) Questioning the Evidentiary Support. A party may later guestion the sufficiency of
the evidence supporting the findings, whether or not the party requested findings,

objected to them, moved to amend them, or moved for partial f|nd|nqs

. Settlng Aside
he Flndlngs Flndlngs of fact whether based on oral or deeumentapyother evidence,

shall-must not be set aside unless clearly erroneous, and the reviewing court must give

due regard shall-be-given-to-the-eppertunity-ofto the trial court’s opportunity to judge the
Wltnesses credlbllltyeithewmnesses —'Fheimdmgseﬁ&master—te#&&extenﬁhaﬁt—the

(b) AMENDED OR ADDITIONAL FINDINGSmendment. On a party's motion filed no
later than 2816 days after the entry of judgment, the Scourt may amend its findings—or
make additional findings—and may amend the judgment accordingly. The motion may
accompany a motion for a new trlal under Rule 59

(c) JUDGMENT ON PARTIAL FINDING Sudgment-on-partial-findings. If a party has

been fully heard on an issue during a nonjury trial witheut-ajury-a-party-has-beenfully
heard-en-an-issue-and the Ccourt finds against the party on that issue, the c€ourt may
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enter judgment as-a-matter-of-faw-against theat party onwith-respect-to a claim or
defense that, eannet-under the controlling law, can be maintained or defeated only
witheut a favorable finding on that issue.;-e+ tThe Scourt may, however, decline to
render any judgment until the close of al-the evidence. Sueh-aA judgment on partial
findings mustshall be supported by findings of fact and conclusions of law as required
by subdivision-Rule 52(a)-of-thisRule.

COMMENT TO 2016 AMENDMENTS

This rule is substantially similar to Federal Rule of Civil Procedure 52, as amended in
2007 and 2009, but maintains the following local distinctions in subsection (a)(1): 1) the
parties can expressly waive the requirement that the court state its findings of fact and
conclusions of law in a non-jury action; 2) the phrase “after the close of evidence” has
been deleted to permit the court to make partial findings and conclusions as the case
progresses; and 3) the findings and conclusions need only state the controlling grounds
for the decision.

Consistent with the federal rule, the 10-day deadline for parties to file post-judgment
motions has been expanded to 28 days. This was necessitated by the Rule 6(b)
prohibition on an extension of this deadline. The change is intended to give parties more
time to prepare a satisfactory post-judgment motion while maintaining certainty in

appeal times.

COMMENT

Identical to Federal Rule of Civil Procedure 52 except that section (a) has been
revised to eliminate the requirement of stating findings of facts and conclusions of law in
non-jury actions where the necessity of making the same is expressly waived by the
parties and to indicate that such findings and conclusions may be written or oral and
need only state the controlling grounds of decision. These provisions are necessitated
by the time demands of a massive volume of litigation and are designed to insure that
all litigants who desire it receive a fair and adequate statement of the grounds of
decision applied in their case while at the same time making clear that such statements
of fact and law need not be unduly lengthy nor presented in written form if the Court
prefers to dictate them from the bench.
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Rule 53. Masters-
(a) AppointmentPPOINTMENT.
_ (1)_Definition. The term "master” also refers to the Auditor-Master as established by
D.C. Code § 11-1724 (2012 Repl.);et-seg- unless otherwise noted.
_ (2) Scope. Unless a statute provides otherwise, thea court may appoint a master only
to:
__(A) perform duties consented to by the parties; o
___(B) hold trial proceedings and make or recommend findings of fact on issues to be
decided by-the-ceurt-without a jury if appointment is warranted by:

(i) some exceptional condition;; or

(ii) the need to perform an accounting or resolve a difficult computation of
damages; or
__(C) address pretrial and post-trial matters that cannot be addressed-effectively and
timely addressed by an available judge or magistrate judge.
_ (3) Disqualification. A master must not have a relationship to the parties,
counselattorneys, action, or court that would require disqualification of a judge under
Civil Rule 63-1, unless the parties, eenrsent-with the court's approval, consent to the
appointment of-a-particularperson-after the master disclosures ef-any potential grounds
for disqualification.
_(4) Possible Expense or Delay. In appointing a master, the court must consider the
fairness of imposing the likely expenses on the parties and must protect against
unreasonable expense or delay.

(b) ORDER APPOINTING A MASTERrderappeointing-master.

__(2) Notice. Before appointing a master, Fthe court must give the parties notice and an

opportunity to be heard-befere-appeinting-a-master. Any party may suggest candidates
for appointment.

_ (2) Contents. The_appointing order appeinting-a-master-must direct the master to
proceed with all reasonable diligence and must state:

__(A) the master's duties, including any investigation or enforcement duties, and any
limits on the master's authority under Rule 53(c);

____(B) the circumstances,-- if any, —in which the master may communicate ex parte
with the court or a party;

___(©) the nature of the materials to be preserved and filed as the record of the
master's activities;

__ (D) the time limits, method of filing the record, other procedures, and standards for
reviewing the master's orders, findings, and recommendations; and

__(E) the basis, terms, and procedure for fixing the master's compensation under Rule

53(ah).
_ (3) EntryofOrderlssuing. The court may enter-issue the order appeinting-aaster
only after:

(A) the master has-fileds an affidavit disclosing whether there is any ground for
disqualification under Civil Rule 63-I; and;

(B) if a ground fer-disgualification-is disclosed, after-the parties, have-consented-with
the court's approval,-te waive the disqualification.
_ (4) Amendingment. The order appeinting-amaster-may be amended at any time after
notice to the parties; and an opportunity to be heard.
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(c) MASTER'S AUTHORITYaster's-authority.
(1) In General. Unless the appointing order expresshy-directs otherwise, a master has
adtherity-temay:
(A) regulate all proceedings;

(B) and-take all appropriate measures to perform fairly-and-efficiently-the assigned
duties fairly and efficiently; and

(C) if conducting an evidentiary hearing, exercise the appointing court’s power to
compel, take, and record evidence.
(2) Sanctions. The master may by order impose u#pon a party any noncontempt
sanction provided by Rule 37 or 45, and may recommend a contempt sanction against a
party and sanctions against a nonparty.

(ed) MASTER'S ORDERSasters-orders. A master who makes-issues an order must file

the-erderit and promptly serve a copy on each party. The clerk must enter the order on
the docket.

(ef) MASTER’'S REPORTSaster'sreperts. A master must report to the court as required
by the appointing order-ef-appeintment. The master must file the report and promptly
serve a copy eftherepert-on each party, unless the court directs-orders otherwise.

(fg) ACTION ON THE MASTER’S ORDER, REPORT, OR RECOMMENDATIONSEetion
__ (1) Opportunity for a Hearing; Action in General.

In acting on a master's order, report, or recommendations, the court must afferd-give the
parties notice and an opportunity to be heard; and-may receive evidence;; and may:-
adopt or affirm;, modify;, wholly or partly reject or reverse;, or resubmit to the master
with instructions.

_ (2) Time Fto Object or Move_to Adopt or Modify. A party may file objections to—or a
motion to adopt or modify—the master's order, report, or recommendations no later than
210 days from-the-time-the-master's-order,report-orrecommendationsafter a copy is
are served, unless the court sets a different time.

_(3) Reviewing Factual Findings. The court must decide de novo all objections to
findings of fact made or recommended by a master, unless the parties, with the court’s
approval, stipulate with-the-court's-consent-that:

___(A) the masters-findings will be reviewed for clear error;; or

____(B) the findings of a master appointed under Rule 53(a)(2)(A) or (C) will be final.
__(4) Reviewing Legal Conclusions. The court must decide de novo all objections to
conclusions of law made or recommended by a master.

_ (5) Reviewing Procedural Matters. Unless the appointing order ef-appeintment
establishes a different standard of review, the court may set aside a master's ruling on a
procedural matter only for an abuse of discretion.

(ah) COMPENSATIONempensation.
_ (1) Fixing Compensation. Before or after judgment, Fthe court must fix the master's

compensation;-aeludingrecovery-of-costs-before-orafterjudgment on the basis and
terms stated in the appointing order-ef-appeintment, but the court may set a new basis
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and terms after_giving notice and an opportunity to be heard.

_(2) Auditor-Master Costs. The Auditor-Master shallmay not be compensated, but shal
beis entitled to recover costs.

__(3) Payment. The compensation fixed-urderRule-53(h)}{1)}-must be paid either:

__ (A) by a party or parties; or

___(B) from a fund or subject matter of the action within the court's control.

_ (4) Allocatinger_ Payment. The court must allocate payment ef the-master's
compensation-among the parties after considering the nature and amount of the
controversy, the parties’ means-ef-the-parties, and the extent to which any party is more
responsible than other parties for the reference to a master. An interim allocation may
be amended to reflect a decision on the merits.

(hi) APPOINTING A MAGISTRATE JUDGEppeintment-of-magistratejudge. A
magistrate judge is subject to this rule only when the order referring a matter to the
magistrate judge expresshyprovidesstates that the reference is made under this rule.

COMMENT TO 2016 AMENDMENTS

This rule is substantially similar to Federal Rule of Civil Procedure 53, as amended in
2007 and 2009, but maintains the following local distinctions: 1) section (a) indicates
that the rule is applicable to the Auditor-Master; 2) subsection (g)(2) allows the Auditor-
Master to recover costs; and 3) references to 28 U.S.C. 8 455 are replaced by
references to Rule 63-I.

COMMENT

A master may also recommend the institution of contempt proceedings by the Court
against a nonparty under SCR Civ. 53(c). The service requirement in SCR Civ. 53(e)
refers to orders issued out of the presence of the parties.
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TITLE VII. JUDGMENTudgment-

Rule 54. Judgments; eCosts-

(a2) DEEINITION; FORMefinition;—form.

"Judgment” as used in these Rrules includes a decree and any order from which an
appeal lies. A judgment shoulda# not includeeentain-a recitals of pleadings, thereport-of
a master’s report, or athe record of prior proceedings.

(b) JUDGMENT ON MULTIPLE CLAIMS OR INVOLVING MULTIPLE

PARTIE Sudgmentupon-multiple-claims-or-involving-multiple parties. When an action

presents more than Zone claim for relief—is-presented-inan-action-whether as a claim,
counterclaim, cross-claim, or 3third-party claim—-or when multiple parties are involved,

the Ccourt may direct-the entry of a final judgment as to 2one or more, but fewer than
all, ef-the-claims or parties only if the courtupen-an expressly determinesation that there
is no just reason for delay-and-upon-an-express-direction-for-the-entry-of judgment.
Otherwise, r-the-absence-of such-determination-and-direction-any order or other form
of-decision, however designated, which-that adjudicates fewer than all the claims or the
rights and liabilities of fewer than all the parties doesshall not terminate-end the action
as to any of the claims or parties; and may bethe-orderor-otherform-of-decisionis
subjeet-to revisedien at any time before the entry of a judgment adjudicating all the
claims and all the parties’the rights and liabilities-ef-al-the-parties.

(c) DEMAND FOR JUDGMENT; RELIEF TO BE GRANTEDemand-forjudgment.

A default judgment-by-default-shall must not be-different in kind from, or exceed in
amount what IS demanded in the pleadlnqsthat—ptawd—tepm—ttwdemand—tepjudgment
) eEvery other final
judgment shouldaLl grant the rellef to which eachthe party m—whese—faveeﬁ—us—tendeted
is entitled, even if the party has not demanded thatsuch relief in the-party'sits pleadings.
(d) COSTSests; ATTORNEY'S FEESattorneys-fees.

_ (1) Costs eOther tThan aAttorneys' fFees. Unless Exceptwhen-express-provision
thereforis-made-eitherin-an applicable statute, erin-these Rrules, or a court order
provides otherwise, costs—other than attorney’s' fees—shouldall be allowed as-of
eourse-to the prevailing party. urless-the-Court-otherwise-directs:-bBut costs against the
United States, the District of Columbia, or officers and agencies of either shalimay be
imposed only to the extent allowedpermitted by law. The clerk Sueh-cests may be-taxed
costs-by-the-Clerk on 14ene day's’ notice. On motion served within the next five7 days
thereafter, the court may review the clerk’s action-efthe-Clerk-may-bereviewed-by-the
e
_ (2) Attorneys' fEees.

(A) Claims to Be by Motion. A €claims for attorney’s: fees and related nontaxable
expenses shal-must be made by motion unless the substantive law requires
thosegoverning the action provides for the recovery of such fees as an element of
damages-to be proved at trial_as an element of damages.

(B)_Timing and Contents of the Motion. Unless etherwiseprovided-by-a statute or a
court order provides otherwise-ef-the-Ceurt, the motion must:

(i) be filed and-served-no later than 14 days after the entry of judgment;
(i) must-specify the judgment and the statute, rule, or other grounds entitling the
movantirg-party to the award;
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(i) and-must-state the amount_sought or provide a fair estimate of it;the-ameunt
seught- and

(iv) H-directed-by-the-Court-the-metion-shall-alse-disclose, if the court so orders,
the terms of any agreement with-respeettoabout fees to-be-paid-for the services for
which the claim is made.

(C) Proceedings. On+reguest-of-a-party-orclass-member-Subject to Rule 23(h), the
Ccourt mustshall, on a party’s request, afferdgive an opportunity for adversary
submissions with-respecttoon the motion in accordance with Rule 12-| or 43(fe). The
Scourt may determine-decide issues of liability for fees before receiving submissions

bearing on-issues of evaluationon the value of services-for which-liability is- imposed by

the-Ceurt. The CScourt shalimust find the facts and state its conclusions of law as
provided in Rule 52(a), and a judgment shall be set forth in a separate document as
provided-in-Rule 58.

(D) Reference to a Magistrate Judge or a Master. The following rules govern

reference to a maqrstrate |udqe ora master Ihe—Geurt—may—est&bhsh—epeeral

'I'I'

(i) The Chief Judge may refer a motion for attorney's fees to a magistrate judge

under Rule 73 as if it were a dispositive pretrial matter.

(i) r-additiontThe Scourt may refer issues concerningrelating-te the value of
services to a special master under Rule 53 without regard to the previsiens-limitations of
Rule 53(a)(2) and may refer a motion for attorney's fees to a magistrate judge as if it
were-a-dispositive pretrial-matter.

(E) Exceptions. Fhe-provisions-of subparagraphsRule 54(d)(2)(A)—threugh-(D) do

not apply to claims for fees and expenses as sanctions for violatingens-ef these rules.

COMMENT TO 2016 AMENDMENTS

This rule is substantially similar to Federal Rule of Civil Procedure 54, as amended in
2007 and 2009, but maintains the following local distinctions: 1) in subsection (d)(1),
“applicable statute” has been substituted for “federal statute,” a reference to District of
Columbia and its officers or agencies has been added; 2) in subsection (d)(2)(C), the
reference to Rule 78 has been replaced with a reference to Rule 12-I; 3) subsection
(d)(2)(D) has been modified to reflect local practice; and 4) in subsection (d)(2)(E), the
reference to 28 U.S.C. § 1927.
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Rule 55. Default; Default Judgment-
(2) ENTERING A DEFAULTERtry.

(1) In General. When a party against whom a judgment for affirmative relief is sought
has failed to plead or otherwise defend-as-provided-by-these-Rules, the Cclerk or the
Scourt shalimust enter the party's default.

(2) Effective Date of Default; Motion by Defendant. Any order of default entered on the
court’s or the clerk’s own initiativesua-spente, including a default for failure to respond to
the complaint within the time prescribed in Rule 12(a), shal-will not take effect until
fourteen{14) days after the date on which it is docketed and shal-must be vacated if the
court upen-the-grantsing-ef a motion filed by defendant within sueh-the 14--day period
showing good cause why the default should not be entered.

(3) Extension of Time to Plead or Otherwise Defend. Before an order of default is
issued, the time to plead or otherwise defend may be extended by one of the following:
___(A%) Aan order granting a motion, which shows good cause for such-the an
extension;: or
___(B2) Aa praecipe, signed by the plaintiti(s)-and-defendant{s)}-in-guestion-parties or
their representatives, attornreys-efrecord-and filed with the Scourt, which provides for a
one-time extension of not more than 216 days within which to plead or otherwise
respond.

(b) ENTERING A DEFAULT JUDGMENT.Judgment—Judgment-by-default-may-be
entered-as-follows:
__(2) By the Clerk. Whenlf the plaintiff's claim against-a-defendantis for a sum certain or
fer-a sum whieh-that can_be made certain by computation-be-made-certain, the clerk—
on the plaintiff’'s request—must enter judgment for that amount and costs against a
defendant who has been defaulted for not responding as provided in Rule 12 if:

(A) and-the plaintiff shal-have-filed and served a verified complaint-verified-by-the
e R e e e e

defendant in the manner prescribed in Rule 5 an affidavit executed by the plaintiff or the
plaintiffsagentverifying the complaint at least 21 days prior to the request for judgment;

(B);and-sueh the verified complaint or affidavit shall-have-sets out the sum claimed
to be due, excluswe of aII set- offs and wskg%eundse#defense;%eewef—s&rd

(C) the request for judgment efthe-plaintif-orthe-plaintiffs-attorneyis made no more
than 60 days after default is enteredl,—shalLaq{eHHdgmaqt—fer—thatr&meemPandreests

(D) #-the plaintiff-erthe-plaintiffs-attorney, at the time of requesting the judgment,
shallhaveproperly filed, for each defendant who is an individual, a Civil Action Form SA

114 that complies with the Serwcemembers C|V|I Rellef Act (2003)-(50 U. S C. App—§§
594.—et—seey3901 4043) :




_(2) By the Court In aII other cases, and no more than 60 days after default is entered,

the party entitled-to-ajudgment-by-defaultshalimust apply_to the court for a default

judgment either by motion or by praecipe, served on all parties, requesting the setting of

an ex parte proof hearlnq te%h&@eu%kﬁqemfepmﬁpneﬁ&dgmen{—b%deﬁam{—sh&wbe

(A) Notice of Motlon If the party against whom_a default judgment by-defaultis
sought has appeared-in-the-action,the-party-(er—it-appearing personally or by a

representative, that the-party's or its representative}-shall must be served with written

notice of the application-motion ferjudgment-at least 37 days priertebefore the hearing
I lioat

(B) Servicemembers Civil Relief Act Affidavit. If the party against whom a default
judgment is sought has not appeared in the action, a Civil Action Form 114 that
complies with the Servicemembers Civil Relief Act (50 U.S.C. 88 3901-4043), must be
filed for each defendant who is an individual before the court may enter a default
judgment.

(C) Hearings or Referrals. The court may conduct hearings or make referrals—
preserving any applicable statutory right to a jury trial—when, H-in-orderto-enable-the

Court-to enter or effectuate judgment-erto-carry-it-into-effeet, it is-necessaryneeds to:
(i) conducttake an accounting;

(ii) erte-determine the amount of damages;
(i) erto-establish the truth of any allegationverment by evidence; or

(lv) t&mak&acprlnvestlgatelrenﬂf any other matter. —theu@eurt_ma%eendﬁet—sueh

(3) Minors and Incompetents. A default judgment may be entered against a minor or
incompetent person only if represented by a general guardian, committee, conservator,
or other like fiduciary who has appeared.

(4) Members of the Military; Military Status Unknown. If the Civil Action Form CA-114
filed by the plaintiff under Rule 55(b)(1) or (2) indicates that the defendant is in the
military or that his or her military status is unknown, the Scourt shalimust follow the
procedures set forth in Section 201 of the Servicemembers Civil Relief Act {2663}-(50
U.S.C. App-8 5213931).

(5) Dismissal. A plaintiff's failure to comply with Rule 55(b)(1) or (2) will result in the
dismissal without prejudice of the complaint
(c)-Setting-aside-defaultSETTING ASIDE A DEFAULT OR A DEFAULT JUDGMENT.

(1) By the Clerk. The clerk may set aside an entry of default or a default judgment
by consent pursuant to Rule 55-IIl.
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(2) By the Court. The court may set aside an entry of default Ffor good cause
shewn;-and dpon the filing of a verified answer setting up a defense sufficient, if proved,
to bar the claim in whole or in part-the-Ceurt-may-set-aside-an-entry-of-default. The
movant does not need to file anNe answer need-be-filed-if the-movantaccompanies-the
motion_is accompanied by-with a settlement agreement or a proposed consent

judgment signed by both parties. In addition, an answer shat-is not be-required when
the movant asserts a lack of subject-matter or personal jurisdiction or when the default
was entered after the movant had filed an answer. The court may set aside a final
default judgment under Rule 60(b).

(ed) JUDGMENT AGAINST THE UNITED STATES OR THE DISTRICT OF
COLUMBIAudgment-against-the-United-States-or-the Districtof Columbia. A defaultNe
judgment by-default-shallmay be entered against the United States,-or the District of
Columbia, or an officer or agency of either;-urless only if the claimant establishes a
claim or right to relief by evidence that satisfiesactery-te the Scourt.

COMMENT TO 2016 AMENDMENTS

This rule continues to differ substantially from Federal Rule of Civil Procedure 55.
However, this rule has been amended consistent with the 2007 stylistic changes to the
federal rule, and it incorporates other 2007, 2009, and 2015 federal amendments.
Specifically, in accordance with the 2007 federal amendments, former section (d) was
eliminated. It included two provisions—one stating that Rule 55 applied to the
described claimants, which was an incomplete list, and one reminding parties that Rule
54(c) limited the relief available for a default judgment. Also, time periods were revised
in accordance with the 2009 federal amendments. Finally, consistent with 2015
amendments to the federal rule, the word “final” was added to the provision in
subsection (c)(2) that indicated the court “may set aside a final default judgment under
Rule 60(b).” This amendment helped to clarify the difference between a final default
judgment that could be reviewed under Rule 60(b) and a default judgment that does not
dispose of all of the claims. The latter is not final until the court directs entry under Rule
54.

COMMENT

Paragraph (b)(1) has been revised to conform to the prior practice in the Court of
General Sessions of requiring a verified complaint or affidavit stating the amount due
before entry of default by the Clerk. Paragraph (b)(1) has been modified to add the
requirement that plaintiff provide a proposed order with the request for judgment within
60 days after default is entered. A Form CA 114 in compliance with the
Servicemembers Civil Relief Act (2003) (50 U.S.C. App. 8 501 et seq.) must be filed in
all cases, whether the default judgment is to be entered by the clerk or the Court, where
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defendant has failed to appear. A request for judgment under paragraph (b)(2) must
now be made by way of a motion. Moreover, paragraph (c) has also been revised to
conform to the prior practice in the Court of General Sessions of requiring a verified and
sufficient answer before setting aside a default except in those cases in which the
parties have entered into a settlement agreement or consent judgment or where either
the movant asserts a lack of subject matter or personal jurisdiction or when the default
was entered after the movant has filed an answer. In addition, paragraph (e) has been
revised to reflect reference to the District of Columbia as well as the United States and
paragraph (b)(2) has been revised to refer to any "applicable statute" in place of "statute
of the United States".
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Rule 55-1. Withdrawal of {Jury dDemand aAfter dDefault-
If a default is entered against any party, any opposing party may withdraw the

oppeosing-partyits jury demand.
COMMENT TO 2016 AMENDMENTS

Stylistic changes were made to this rule to conform with the 2007 amendments to
the Federal Rules of Civil Procedure.
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Rule 55-1l. Ex Pparte-pProof_by Motion of pPecuniary tLosses; dDeficiency

fJudgment-

(a) EX PARTE PROOF OF PECUNIARY LOSSES-Exparte-proof-ofpecuniarylosses.
(1) Procedural Requirements; Motion and Affidavit. In any action in which a default

has been entered and the onIy remalnlnq clarms are for property damage or other

pecuniary losses . = . S

has—leeeprneted Judgment may be entered upen4he4rlrnglf W|th|n 60 days of the
default, ef-a motion for judgment is filed along with an affidavit meeting the requirements
of Rule 56(ce)(4) and setting forth:
__(&A) Fthe specific pecuniary loss sustained;;
___(2B) its causal relationship to the factual situation set forth in the complaint; and
__ (3C) that a copy of the motion was sent to_the defendant at the defendant's last
known address notifying the defendant that any objections thereto the motion must be
received by the Cclerk within 216 days.

(2) Supporting Papers. The affidavit provided with the motion shal-must be
accompanied by:
___(2A) a paid bill for the work done or an estimate of value from a person, firm or
company regularly engaged in the business of doing such work or in the event of total
loss, regularly engaged in the estimation of such losses;;-or

(B) a sworn statement from plaintiff's employer setting forth plaintiff's rate of
compensation and the days and hours plaintiff was unable to work on account of the
matters alleged in the complaint;; or
(C) a statement of account from a health care provider or facility setting forth the

reasonable and necessary charges incurred by plaintiff for treatment of injuries received
as a result of the occurrence alleged in the complaint..and

(3) Compliance with Servicemembers Civil Relief Act. wWhere applicable, the filing
party must attach {2}-a Civil Action Form SA-114 that complies with the
Servicemembers Civil Relief Act {2003)-(50 U.S.C. App-88 501-etseg.3901-4043).

(4) Judicial Action. IMrtyLdaysaﬁeHheilhngLeLweemetren—ththedeshaHenWe

~The Judge or mamstrate judge may enter judgment for
the amount alleged in the affidavit or for such lesser sum as may be warranted by all
materials of record, including defendant's objection, if any, or may schedule the matter
for an ex parte proof hearing, as appropriate. If the-Civil Action Form SA-114 indicates
that the defendant is in the military or that his or her military status is unknown, the
Ccourt shal-must follow the procedures set forth in Section 201 of the Servicemembers
Civil Relief Act {2003)-(50 U.S.C. App-8 5213931).
(b) DEEICIENCY JUDGMENT-Beficieneyjudgment. A deficiency judgment after
repossession of personal property may be granted as provided in paragraph-{a)-ofthis
Rule 55-1I(a). However, the motion, affidavit, and supporting documents, or the proof
presented at an ex parte proof hearing, must set forth a basis on which the €court can
reasonably conclude that said-the plaintiff complied with applicable law and that said-the
property was resold for a fair and reasonable price.

COMMENT TO 2016 AMENDMENTS
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Stylistic changes were made to this rule to conform with the 2007 amendments to
the Federal Rules of Civil Procedure.

COMMENT

Rule 55-I1 provides an optional method for proving the amount of pecuniary losses
in cases of defaults governed by Rule 55(b)(2). In cases to which Rule 55-II is
applicable, plaintiff may elect to proceed under that Rule or may await the scheduling of
an ex parte proof hearing in the normal course. Since the reach of Rule 55-11 has been
expanded to cover not only property damage claims but also claims involving other
types of pecuniary losses (e.g. wage losses, medical bills, deficiency judgments, repair
costs incurred to make good work improperly performed by a home repairman or
contractor), the time for defendant to object to plaintiff's affidavit of loss has been
enlarged from 10 to 20 days. This amendment also makes Rule 55-11 consistent with
amended Rule 55(b) which effectively affords defendants 20 days to object to any newly
filed affidavit concerning the sum to be entered in a default judgment pursuant to that
Rule.
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Rule 55-1ll. Vacating dDefault_or Default Judgment by eConsent-

The Cclerk may vacate a default or default judgment, within 60 days efafter its entry,
if the cIalmant and the defaulted partv, or their attorneys H—BGH—fHEI—Hg—Gf- a |gned
praecipe._
praece;so requestlnq and bear_gs ewdence of its serwce on all partles that have
appeared. When required by Rule 55(c),-and- the praecipe must beis accompanied by a

verified answer-when-required-by-Rule-55(¢).

COMMENT TO 2016 AMENDMENTS

Stylistic changes were made to this rule to conform with the 2007 amendments to
the Federal Rules of Civil Procedure.

COMMENT

Rule 55-I11 provides a procedure, alternative to that of a Rule 55(c) motion, for
vacating defaults by consent in specified situations. The procedure is applicable to a
default or default judgment entered on any claim, whether that claim is contained in a
complaint, counterclaim, cross-claim, or 3rd-party claim.
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Rule 56. Summary jJudgment-

(a) FerclaimantMOTION FOR SUMMARY JUDGMENT OR PARTIAL SUMMARY
JUDGMENT. A party may move for summary judgment, identifyingseeking-torecover
dpon-a_each claim_or defense—or the part of each claim or defense—on which

summary |udqment is souqht —&GGHH%FGI&H%—GFGFGSS—GI&H%—GFEG—GBL&H—&QGGI&F%GW

summary |udqment if the movant shows that there iS N0 genuine dlspute as to any
material fact and the movant is entitled to judgment as a matter of law. The court should
state on the record the reasons for granting or denying the motion.
(b) TIME TO FILE A MOTION; FORMATFerdefending-party.

(1) Time to File. Unless the court orders otherwise, a party may file a motion for
summary |udqment at any tlme unt|I 30 davs after the close of all dlscoverv

(2) Format: Parties’ Statements of Fact.

(A) Movant’'s Statement. In addition to the points and authorities required by Rule
12-1(d)(2), the movant must file a statement of the material facts that the movant
contends are not genuinely disputed. Each material fact must be stated in a separate
numbered paragraph.

(B) Opponent’s Statement. A party opposing the motion must file a statement of the
material facts that the opponent contends are genuinely disputed. The disputed
material facts must be stated in separate numbered paragraphs that correspond to the
extent possible with the numbering of the paragraphs in the movant’s statement.

(c) Metion-and-proceedings-thereorPROCEDURES.

(1) Supporting Factual Positions. A party asserting that a fact cannot be or is

qenumelv dlsputed must support the assertlon bv Ihe—nsretlen—shau—be—sewed—&t—teast

(A) citing to partlcular parts of materials in the record, including depositions,

documents, electronically stored information, -answers-to-interrogateries—and
admissions-on-file;-togetherwith-the-affidavits_or declarations, stipulations (including

those made for purposes of the motion only), admissions, interrogatory answers, or
other materials; or
(B) showing that the materials cited do not establish the absence or presence of a i

any-show-that-there-is-ho-genuinre-genuine dispute, or that an adverse party cannot
produce admissible evidence to support the fact.

(2) Objection That a Fact Is Not Supported by Admissible Evidence. A party may
object that the material cited to support or dispute a fact cannot be presented in a form
that would be admissible in evidence.
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(3) Materials Not Cited. The court need consider only the cited materials, but it may
consider other materials in the record.

(4) Affidavits or Declarations. An affidavit or declaration used to support or oppose a
motion must be made on personal knowledge, set out facts that would be admissible in
evidence, and show that the affiant or declarant is competent to testify on the matters

stated.

(d) WHEN FACTS ARE UNAVAILABLE TO THE NONMOVANTGaseneHtu
adjudicated-on-metion. If a nonmovant shows by affidavit or declaration that, for
specified reasons, it cannot present facts essential to justify its opposition, the court
may:

(1) defer considering the motion or deny it;

(2) allow time to obtain affidavits or declarations or to take discovery; or

(3) issue any other appropriate order.
(e) FAILING TO PROPERLY SUPPORT OR ADDRESS A FACT. If a party fails to
properly support an assertion of fact or fails to properly address another party's
assertion of fact as required by Rule 56(c), the court may:

(1) give an opportunity to properly support or address the fact;

(2) consider the fact undisputed for purposes of the motion;

(3) grant summary judgment if the motion and supporting materials—including the
facts considered undisputed—show that the movant is entitled to it; or

(4) issue any other appropriate order.
() JUDGMENT INDEPENDENT OF THE MOTION. After giving notice and a reasonable
time to respond, the court may:

(1) grant summary judgment for a nonmovant;

(2) grant the motion on grounds not raised by a party; or

(3) consider summary judgment on its own after identifying for the parties material
facts that may not be genuinely in dispute.
(g) FAILING TO GRANT ALL THE REQUESTED RELIEF. If en-motion-underthisRule

pudgmentis-notrendered-upon-the-wheole-case-orfor-allthe court does not grant all the
rellef requested by the motronasked—&nd—a—tn&l—rs—neeess&ry the—Geurt—at—the—heanng—ef

ma ente —thereupen—make an order speertyrng—thestatrnq any materral facts—rncludrnq
an item of damaqes or other relref—that is not qenurnelv in drspute and appeaewrtheut




(gh) AEEIDAVIT OR DECLARATION SUBMITTED IN BAD FAITH#ffidavits-made-in-bad

faith. If ShowldHtappearto-the-satisfiedaction-of the Court-at any-time-that any-of that

thean affidavits_or declaration under presented-pursuantto-this Rrule are-presentedis
submitted in bad faith or solely for the-purpese-ef-delay, the Scourt—after notice and a

reasonable time to respond—shal-ferthwithmay order the_ submitting party empleying
them-to pay te-the other party the ameunt-ef-the-reasonable expenses-which-the-filing-of

the-affidavits-caused-the-other-party-to-ineudr, including reasonable-attorney's fees, it

incurred as a result. Anand-any offending party or attorney may also be adjudged-guilty
ofheld in contempt_or subjected to other appropriate sanctions.

COMMENT TO 2016 AMENDMENTS

This rule is identical to Federal Rule of Civil Procedure 56, as amended in 2010,
except that 1) a reference to local district court rules is omitted from subsection (b)(1)
and 2) subsection (b)(2), which is unigue to the Superior Court rule, requires parties to
submit statements of material facts with each material fact stated in a separate,
numbered paragraph (a requirement previously found in Rule 12-I1(k)). In 2010, the
federal rule underwent substantial revisions in order to improve the procedures for
presenting and deciding summary judgment motions, but the standard for granting
summary judgment remained unchanged. Parties and counsel should refer to the
Federal Rules of Civil Procedure Advisory Committee Notes for a detailed explanation
of these amendments.

COMMENT

Identical to Federal Rule of Civil Procedure 56 except for the provision in
paragraphs (a) and (b) of Rule 56 that the time period for filing the motion shall be set
by Court order. For further requirements with respect to summary judgment procedure,
see Rule 12-1(k).
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Rule 57. Declaratory Jjudgments-
These rules govern the procedure for obtaining a declaratory judgment pursuantto
IHJeunder 28 U. S C 8 2201 or otherwise. —shal#be—m—aeeeﬁdanee—m%h—dsfese—Rmes—and

prewded—m Rules 38 and 39 qovern a demand for a jury tnal The eX|stence of another

adequate remedy does not preclude a declaratory judgment fer-declaratoryrelief-in
cases-where-ftthat is_otherwise appropriate. The Scourt may order a speedy hearing of

an-actionfora declaratory--judgment_action-and-may-advance-iton-the-calendar.
COMMENT TO 2016 AMENDMENTS

Rule 57 has been amended consistent with the 2007 stylistic changes to Federal
Rule of Civil Procedure 57. One local distinction has been retained—the lanquage “or
otherwise” follows 28 U.S.C. § 2201.

COMMENT

Identical to Federal Rule of Civil Procedure 57 except for addition of the words "or
otherwise" following reference to 28 U.S.C. § 2201 so as to comprehend also authority
for issuance of declaratory judgments founded on the Congressional grant to the
Superior Court of general equity powers and the related prescription that the Court
conduct its business according to the Federal Rules of Civil Procedure wherever
possible. See D.C. Code 88 11-921 and 11-946 (1973 Ed.). Note, however, that a
declaratory judgment, like any other remedy, may only be granted in cases properly
within the Court's jurisdiction.
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Rule 58. Enteringy-ef jJudgment-
(a) SEPARATE DOCUMENT. Every judgment and amended judgment must be set out
in a separate document, but a separate document is not required for an order disposing
of a motion:

(1) for judgment under Rule 50(b);

(2) to amend or make additional findings under Rule 52(b);

(3) for attorney’s fees under Rule 54;

(4) for a new trial, or to alter or amend the judgment, under Rule 59; or

(5) for relief under Rule 60.
(b) ENTERING JUDGMENT.

(1) Without the Court’s Direction. Subject to the-provisions-ef-Rule 54(b): and unless
the court or administrative order requires otherwise, the clerk must, without awaiting the
court’s direction, promptly prepare, sign, and enter judgment when:

___(2A) Ypen-athe jury returns a general verdict,-ef-ajury,-orupen-a-decision-by
(B) the Scourt awardsthat-a-party-shall-recever only costs or a sum certain; ercoests

or

(C) the court denres—tha{ aII relief. —shaH—be—eIemed—the—GJerleunless—the—GeHrt—er

_ (2) Court’s Approval Required. Subject to Rule 54(b), the court must promptly approve
the form of the judgment, which the clerk must promptly enter, when:

_ (A) upon-a-decision-by the Court granting-otherrelief,-or uponthe jury returns a
special verdict or a general verdict aceempanied-bywith answers to

interrogateriesquestions; or
(B) the court qrants other relief not descrrbed in Rule 58(b)—the—Geurt—shaM—prempﬂy

(c) TIME OF ENTRY. For purposes of these rules, judgment is entered at the following
times:

(1) Everyjudgment-shall-be-setforth-on-if a separate document_is not required,- A
pudgmentis-effective-only-when the judgment is entered in the civil docket underse-set

forth and when entered as provided in Rule 79(a);_or
(2) if a separate document is required, when the judgment is entered in the civil

docket under Rule 79(a) and the earlier of these events occurs:

(A) it is set out in a separate document; or

(B) 150 days have run from the entry in the civil docket.
(d) REQUEST FOR ENTRY. A party may request that judgment be set out in a separate
document as required by Rule 58(a).
(e) COST OR FEE AWARDS. Ordinarily, the Eentry of the-judgment shall-may not be
delayed, nor the time for appeal extended, in order to tax costs or award fees. But;
exceptthat-when if a timely motion for attorney’s: fees is made under Rule 54(d)(2), the
Ccourt;_may act before a notice of appeal has been filed and has-become effective;+may
to order that the motion have the same effect under Rule-4(a)}{4)-ofthe-District of
Columbra Court of Appeals Rule 4(a)(4) asa trmely motron under Rule 59. Attorneys




COMMENT TO 2016 AMENDMENTS

This rule is identical to Federal Rule of Civil Procedure 58, as amended in 2007,
except that subsection (b)(1) references administrative orders and section (e)
references the District of Columbia Court of Appeals rule.

COMMENT

Identical to Federal Rule of Civil Procedure 58.
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Rule 59. New tTrials; Altering or aAmendingmentof a jJudgments-
(a) IN GENERALGrounds.

(1) Grounds for New Trial. The court may, on motion, grant Aa new trial may-be
granted-toon all or any-eftheparties-and-on-all-orpartsome of the issues—and to any
party—as follows:

___(2A) inan-actionin-which-there-has-been-after a triakby-jury trial, for any efthe
reasons for which a new trials hasve heretofore been granted in an actions at law in the
courts-of the- United-States-federal court or ef-the-District of Columbia_courts; orand

__ (2B) inan-actiontried-witheut-aafter a nonjury trial, for any-ef-the reasons for which
a rehearings hasve heretofore been granted in_a suits in equity in thefederal court ef-the
United-States-or ef-the-District of Columbia_courts.

(2) Further Action After a Nonjury Trial. After On-a-metionfora-new-traHn-an-action

tried-witheut-a nonjury trial, the Scourt may, on motion for a new trial:

(A) open the judgment if one has been entered;;

(B) take additional testimony;;

(C) amend findings of fact and conclusions of law or make new findings-and
conelusiensones;; and

(D) direct the entry of a new judgment.
(b) TIME TO FILE A MOTION FOR A NEW TRIAL Fime-formetion. Any motion for a
new trial shal-must be filed no later than 2810 days after the entry of the-judgment.
(c) TIME TO SERVE AFFIDAVIT Sime-for-serving-affidavits. When a motion for_.a new
trial is based on affidavits, they shal-must be filed with the motion. The opposing party

has 140 days after belng served+ee to f|Ie opposmg afﬁdawts;bu{—that—peneel—may—be

sHpuJaHen The cGourt may permit reply aﬁldawts
(d) NEW TRIAL ON THE COURT'S INITIATIVE OR FOR REASONS NOT IN THE

MOTIONOR-Ceurt's-nitiative;-notice-specifying-grounds. No later than 2810 days after

the entry of judgment, the Scourt, on its own, may order a new trial for any reason that
would justify granting one on a party's motion. After giving the parties notice and an
opportunity to be heard, the Scourt may grant a timely motion for a new trial for a
reason not stated in the motion. When-granting-a-new-trial-on-its-ewn-initiative-orfora
reason-hot-stated-ina-metienln either event, the Scourt shallkmust specify the greunds
reasons in its order.

(e) MOTION TO ALTER OR AMEND A JUDGMENT etion-to-alter-eramendjudgment.
Any motion to alter or amend a judgment shal-must be filed no later than 16-28 days
after the entry of the judgment.

COMMENT TO 2016 AMENDMENTS

This rule is identical to Federal Rule of Civil Procedure 59, as amended in 2007 and
2009, except that subsection (a)(1) references District of Columbia courts and
subsection (a)(2) is divided into smaller subsections so that it is easier to read.
Consistent with the federal rule, the 10-day deadline for parties to file post-judgment
motions has been expanded to 28 days. This was necessitated by the Rule 6(b)
prohibition on an extension of this deadline. The change is intended to give parties more
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time to prepare a satisfactory post-judgment motion while maintaining certainty in
appeal times.

COMMENT

Identical to Federal Rule of Civil Procedure 59 except for insertion in section (a)
thereof of reference to courts of the District of Columbia as well as courts of the United
States.
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Rule 60. Relief from a Jjudgment or Oerder-

(a) CORRECTIONS BASED ON CLERICAL MISTAKES; OVERSIGHTS AND
OMISSIONSlerical-mistakes. The court may correct a ©clerical mistakes or a mistake
arising from oversight or omission whenever one is found in ai judgments, orders, or

other parts of the record. and-errors-therein-arising-from-oversight oromission-may-be
corrected-by-tThe cCourt may do so on motionat-any-time-of or on its own, with or
without notice-initiative-or-on-the motion-of-any party-and-after such-notice - any,-as-the
Court-orders. But after Buring-the-pendeney-of-an appeal_has been;-such-mistakesmay

be-so-corrected-before-the-appealis docketed in the appellate court; and thereafter
while the-appealit is pending, such a mistake may be se-corrected_only with leave-ef-the

appellate court’s leave.
(b) GROUNDS FOR RELIEF FROM A FINAL JUDGMENT ORDER OR
PROCEEDINGM : A '
fraud;—ete. On motion and H—pGH—SHGhju_St termsa&apeqast the Gcourt may relleve a
party or a-partyits legal representative from a final judgment, order, or proceeding for
the following reasons:

_ (1) Mmistake, inadvertence, surprise, or excusable neglect;

_(2) newly discovered evidence which-that, withby-due reasonable diligence, could not
have been discovered in time to move for a new trial under Rule 59(b);

_ (3) fraud (whether heretofore-denominatedpreviously called intrinsic or extrinsic),
misrepresentation, or ether-misconduct ef-by an adverse-opposing party;

_ (4) the judgment is void,

_ (5) the judgment has been satisfied, released, or discharged;; e+a-priorjudgment
dpoen-which-it is based on an earlier judgment that has been reversed or etherwise

vacated;; or applying it prospectivelyi is no longer equitable-that-the-judgment-should
or

R et
_ (6) any other reason that justifies justifying-relief-from-the-operation-of-thejudgment.
(c) TIMING AND EFFECT OF THE MOTION.

(1) Timing. FheA motion under Rule 60(b) mustshall be made within a reasonable
time—-and for reasons (1), (2), and (3) not more than at year after the entry of the
judgment;_or order; or the date of the proceeding-was-entered-ortaken.

(2) Effect on Finality. AThe motion under-this-subdivision{b}-does not affect the
judgment’s finality-ef-ajudgment or suspend its operation.
(d) OTHER POWERS TO GRANT RELIEF. This Rrule does not limit the-pewerofa-a
court’s power to:
_ (1) entertain an independent action to relieve a party from a judgment, order, or
proceeding;; or
orto_ (2) set aside a judgment for fraud upon the court.
(e) BILLS AND WRITS ABOLISHED. The following are abolished: bills of review, bills in
the nature of bl||S of reV|eW and erlts of coram nobls coram VObIS and audlta

COMMENT TO 2016 AMENDMENTS
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This rule is identical to Federal Rule of Civil Procedure 60, as amended in 2007,
except that the reference to relief under 28 U.S.C. 81655 remains omitted.

COMMENT

Identical to Federal Rule of Civil Procedure 60 except for deletion from section (b) of
the inapplicable reference to 28 U.S.C. § 1655 dealing with lien actions in the United
States District Courts. With respect to motions made under this Rule for reinstatement
of actions previously dismissed through inexcusable neglect or dereliction of counsel,
see also Rule 41-1. See Rule 55-111 for procedure governing the vacating of defaults by
consent.
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Rule 61. Harmless Eerror-
Unless justice requires otherwise, Nno error in admittingeitherthe-admission or
te chudrnghe—eerus+en—ef evrdence—or any other error by the court or a partv—anel—ne

any—ef—the—parnes—rs ground for grantrng a new trral -OF for settrng asrde a verdrct or for
vacatlng modrfyrngl or otherwrse drsturblng a Judgment or order —untes&re#usat—teJtake

every stage of the proceedlng the court must drsregard allany errors andetC defects in

the-proceeding-which-that does not affect any party’'sthe substantial rights-etthe-parties.

COMMENT TO 2016 AMENDMENTS

Rule 61 has been amended consistent with the 2007 stylistic changes to Federal
Rule of Civil Procedure 61.

COMMENT

Identical to Federal Rule of Civil Procedure 61.
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Rule 62. Stay of pProceedings to Eenforce a jJudgment-

(a) AUTOMATIC STAYutematic-stay; EXCEPTIONSexceptions— FOR
INJUNCTIONSHjunetions; AND RECEIVERSHIPSreceiverships. Except as stated
herein this rule, no execution shall-may issue gpon a judgment, nor shalt-may
proceedings be taken fortsto enforcement-_it, until the-expiration-of-140 days_have
passed after its entry. But Yunless etherwise-erdered-by-the Ccourt orders otherwise,

an interlocutory or final judgment in an action for an injunction or ia-a receivership-actien
shallis not be-stayed dHnnthhepeHeeLafter its-being enteredFy even |f&nd—unttl an

(b) STAY PENDING THE DISPOSITION OF A MOTIONtay-on-metion-fornew-trial-or-for

fudgment. lnits-discretion-and-on-such-conditions-for- the-security-of- the-adverseOn
appropriate terms for the opposing party’s security-as-are-proper, the Scourt may stay

the execution of erany-proceedings-to-enferce-a judgment—or any proceedings to
enforce it—pending the disposition of any of the following motions:

(1) under Rule 50, for judgment as a matter of law;

(2) under Rule 52(b), to amend the findings or for additional findings;

(3) under Rule 59, for a new trial or to alter or amend a judgment-madepursuantio
Rule 59;; or

(4) under Rule 60, et—a—meﬂen for rellef from a judgment or order—maele—punteuant—te

(c) INJUNCTION PENDING AN APPEALnRjunctionpending-appeal. Whileen an appeal

is pendingtaken from an interlocutory order or final judgment that grantsing,
dissolvesing, or deniesying an injunction, the Scourt-in-s-diseretion may suspend,
modify, restore, or grant an injunction during-the-pendency-of the-appealupon-suchon
terms as-tefor bond or otherwise_terms that secure the opposing party’s-as--censiders
proper for the security of the rights of the adverse party.
(d) STAY WITH BOND ON APPEALtay-upen-appeal. IMhen an appeal is taken, the
appellant by-giving-a-supersedeas-bend-may obtain a stay by supersedeas bond,
except-subject-to-the-exceptions-contained in_an action described in Rule 62(a)
subdivision{a)-ef-this-Rule. The bond may be given onat or after the-time-offiling the
notice of appeal or efprecuringafter obtaining the order allowing the appeal;-as-the-case
may-be. The stay is-takes effective when the supersedeas-bond-is-approved-by-the
Ccourt_approves the bond.
(e) STAY WITHOUT BOND ON AN APPEAL BY THE UNITED STATES, THE
DISTRICT OF COLUMBIA, OR AN OFFICER OR AGENCY OF EITHERtay-in-faverof
the United States, the District of Columbia, or agency of either. The court must not

require a bond, obligation, or other security from the appellant when granting a stay on

an appealWhen-an-appeakis-taken by the United States, e+the District of Columbia, or
an officer or agency of either or on an appeal directed by direction-ef-any

governmentala department of elthereneltheeperatteeeeeniereementeﬁthe}udgment

() [Deleted]
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(g) APPELLATE COURT'S POWER NOT LIMITEDPewer-ofappellate-court-notlimited.
Thise-provisions-in-this Rrule does not limit ary-the power of an-the appellate court or

one of aits judges or justices:

__(1) thereof-to stay proceedings-during-the-pendency-of-an-appeal—or to-suspend,
modify, restore, or grant an injunction—éduring-the-pendency-ef-anwhile an appeal.is
pending; or

_ (2) to make-issue any order appropriate-to preserve the status quo or the
effectiveness of the judgment subseguenth-to be entered.

(h) STAY WITH MULTIPLE CLAIMS OR PARTIE Stay-ofjudgment-as-to-multipleclaims
St e perbee Mhes o 8 oOUIT Besasocnel e ee L e L e e Lo cope L one

statedHn-Rule-54{b),-the Court-may stay the enforcement of a finalthat judgment_entered
under Rule 54(b) until itthe entersing-of a subseguentlater judgment or judgments, and

may prescribe sueh-cenditions-as-areterms necessary to secure the benefit thereof the
stayed judgment forte the party in whose favor the-judgmentisit was entered.

COMMENT TO 2016 AMENDMENTS

This rule is substantially similar to Federal Rule of Civil Procedure 62, as amended in
2007 and 2009, but maintains the following local distinctions: 1) the addition of the
District of Columbia to section (e), which exempts the government from the requirement
of posting security to stay enforcement of a judgment on appeal; and 2) the deletion of
inapplicable references to patent accountings, three judge District Court panels, and
state law on stay of judgments in sections (a), (c) and (f) of the federal rule respectively.
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Rule 62.1. Indicative Ruling on a Motion for Relief That is Barred by a Pending
Appeal
(a) RELIEF PENDING APPEAL. If a timely motion is made for relief that the court lacks
authority to grant because of an appeal that has been docketed and is pending, the
court may:

(1) defer considering the motion;

(2) deny the motion; or

(3) state that it would grant the motion if the District of Columbia Court of Appeals
remands for that purpose.
(b) NOTICE TO THE COURT OF APPEALS. The movant must promptly notify the
District of Columbia Court of Appeals under District of Columbia Court of Appeals Rule
4(f) if the trial court states that it would grant the motion.
(c) REMAND. The trial court may decide the motion if the District of Columbia Court of
Appeals remands for that purpose.

COMMENT TO 2016 AMENDMENTS

This rule is substantially similar to Federal Rule of Civil Procedure 62.1, which was
introduced in 2009, but it contains two local differences—1) it references the District of
Columbia Court of Appeals and its applicable rule; and 2) the language “or that the
motion raises a substantial issue” has been omitted as inconsistent with local appellate
rules.
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Rule 62-1. Supersedeas bBond-
(a) IN GENERAL.

(1) Court Approval. WheneveraAn appellant who is entitled tothereto-desires a stay
on appeal-the-appehlant may present a supersedeas bond or undertaking to the Scourt
for its approval. a-supersedeas-bond-oran-uhdertaking

(2) Requirements. The bond or undertakingwhieh-shall must:

(A) have sueh-a surety or sureties ifas the Scourt may-so requires; and-

(B) Fhe-bond—or—undertaking—shall-be conditioned fer—theto satisfyaction—of the
judgment in full, together with costs, interest, and damages for delay, if for any reason
the appeal is dismissed or if the judgment is affirmed, and to satisfy in full sueh-any
modification of the judgment and such-the costs, interest, and damages as-theawarded
by the appellate court-may-adjudge-and-award, if any.

(3) Value of Bond or Undertaking.

(A) Unsecured Monetary Judgments. When the judgment is for the recovery of
money not otherwise secured, the amount of the bond or undertaking shal-will be fixed
at such sum as will cover the whole amount of the judgment remaining unsatisfied,
costs on the appeal, interest, and damages for delay, unless the Ccourt, after notice
and hearing and for good cause shown, fixes a different amount or orders security other
than the bond.

(B) Judgments Determining the Disposition of Property in Controversy. When the
judgment determines the disposition of the property in controversy as in real actions,
replevin, and actions to foreclose mortgages or when such property is in the custody of
the marshal or when the proceeds of such-the property or a bond for its value is in the
custody or control of the €court, the amount of the supersedeas bond or undertaking
shall-must be fixed at sueh-a sum enly-as-that will secure but not exceed the amount

recovered for the use and detention of the property, the costs of the action, costs on
appeal mterest and damages for delay.

e*eept—feHhee#eFeneeAn—&meJch—#—any—When the defendant in an actlon to recover

possession of real estate seeks sueh-review, the undertaking shat-must also provide for
the payment of all intervening damages to the property sought to be recovered and
compensation for its use and occupation from the date of the judgment to the date of
the satisfaction thereof-if the judgment is not reversed.

(4) Supplementing a Bond or Undertaking. Unless the court orders otherwise, when

the appellant has already filed, in the trial court, security that was intended to include
adequate security in the event of an appeal, a separate supersedeas bond need not be
given, except for the difference in amount, if any.
(b) EVIDENCE OF FINANCIAL ABILITY. Before the Scourt approves any suech-bond or
undertaking, the party offering the bond or undertaking shal-must furnish to the Scourt
sueh-any evidence establishing the financial ability of the surety or sureties to discharge
the financial obligations of the bond as might be required by the Scourt.

COMMENT TO 2016 AMENDMENTS
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Stylistic changes were made to this rule to conform with the 2007 amendments to
the Federal Rules of Civil Procedure.

COMMENT

This Rule contemplates that although the party securing the bond must make
diligent efforts to provide adequate security, the ultimate burden is on prevailing parties
to assure themselves that the surety is solvent and to bring any issues to the Court's
attention.
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Rule 62-1l. Application for tTermination of sStay or for eEntry of {Judgment-

(a) PLAINTIFF'S APPLICATION. If either entry or execution of the judgment-e¢
execdtion-thereon has been stayed dgpon condition that the defendant make certain
periodic payments to the plaintiff or perform other acts, and the defendant at any time
fails to make such-the payments or perform thesueh acts, the plaintiff may apply for
termination of the stay or entry of judgment by mailing to the defendant and the
defendant's attorney, |f any, a verlfled copy of C|V|I ACtIOﬂ Form 110apprep¥a$ely

¢, accompanied

by proof of service as prowded the#em—eHn Rule 5-I. Upen—ia#u%e—e#
(b) ACTION BY THE CLERK.

(1) When the Defendant Fails to Respond. If the defendant fails to oppose sueh-the
termination, the Sclerk may terminate the stay and issue execution or enter judgment in
accordance with said-the notice given by Civil Action Form 110, in the manner provided
in Rule 55(b)(1) with respect to defaults.

(2) When the Defendant Files an Opposition. If the defendant files an opposition-is
filed, the notice shall-must be treated as an opposed motion pursuant to Rule 12.

COMMENT TO 2016 AMENDMENTS

Stylistic changes were made to this rule to conform with the 2007 amendments to
the Federal Rules of Civil Procedure.
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Rule 63. Judge’s or Magistrate Judge’s Inability efajudge-to pProceed-
If a judge or magistrate judge conducting a hearing or trial-er-hearing-has-been

commenced-and-thejudge is unable to proceed, any other judge_or magistrate judge (if
authorized by law) may proceed with-itupon certifying familiarity with the record and

determining that the proceedings-in-the-case may be completed without prejudice to the
parties. In a hearing or_a nonjury trial-witheut-ajury, the successor judge_or magistrate
judge mustshal, at a party’sthe request,-ef-a-party recall any witness whose testimony
is material and disputed and who is available to testify again without undue burden. The
successor judge or magistrate judge may also recall any other witness.

COMMENT TO 2016 AMENDMENTS

This rule is identical to Federal Rule of Civil Procedure 63, as amended in 2007,
except for the addition of “magistrate judge.”
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Rule 63-1. Bias or Pprejudice of a Jjudge- or Magistrate Judge

(a) RECUSAL FOR BIAS OR PREJUDICE. Whenever a party to any proceeding makes
and files a sufficient affidavit that the judge_or magistrate judge before whom the matter
is to be heard has a personal bias or prejudice either against the party or in favor of any
adverse party, suchthe judge or magistrate judge shal-must proceed no further-therein,
butand another judge_or magistrate judge shal-must be assigned, in accordance with
Rule 40-I{b}, to hear suchthe proceeding.

(b) CONTENT OF AFFIDAVIT; FILING. The affidavit shalt-must state the facts and the
reasons for the belief that bias or prejudice exists and shal-must be accompanied by a
certificate of counsel of record stating that it is made in good faith. The affidavit must be
filed at least 24 hours prior to the time set for hearing of such matter unless good cause
is shown for the failure to file by such time.

COMMENT TO 2016 AMENDMENTS

Stylistic changes were made to this rule to conform with the 2007 amendments to
the Federal Rules of Civil Procedure.

COMMENT

Rule 63-I is substantially identical to 28 U.S.C. § 144.
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TITLE VIII. PROVISIONALrevisienal ANDand FINALal REMEDIESemedies-and
- = T .

Rule 64. Seizingu+re-of a pPerson or pProperty-

(a) IN GENERAL. At the commencement of and during-the-eeurse-efthroughout an
action, allevery remedyies is available that, under District of Columbia law, providesiig
for seizingure-ef a person or property for-the-purpese-ofto secureing satisfaction of the
potential judgment.

(_) SPECIFIC KINDS OF REMEDIES uhmately—te—be—eme#ed—m—the—aenen—are

b&eemmeneedﬂrm—p#eseetﬁed—pupsuan{—teﬂqese%ules—me remedles thu&avallable

under this rule include the following—however designated:

(1) arrest;;
(2) attachment;;

(3) garnishment;;
(4) replevin;;
(5) sequestration;; and

(6) other corresponding or equivalent remedies;-hewever-desighated.
COMMENT TO 2016 AMENDMENTS

This rule is substantially similar to Federal Rule of Civil Procedure 64, as amended
in 2007, except for 1) substitution of "District of Columbia" for "state where the court is
located" in section (a) 2) deletion of inapplicable phrases relating to state procedure and
proceedings and federal statutes in sections (a) and (b); and 3) the use of numbers
instead of bullets in section (b).

216



Rule 64-1. Attachment bBefore jJudgment-
(a) APPLICATION AND NOTICE TO DEFENDANTpplication-and-notice-to-defendant.
(1) Requirements. An application for a writ of attachment before judgment-sha#t must

be accompanied by:

(A) setferth,-byan affidavit; setting forth specific facts meeting the requirements of
D.C. Code 85 16-501 (c) and (d) (3982012 Repl.):

(B) Fhe-application-shall-be-accompanied-by-aprepared-a Notice to Defendant on a
Civil Action Form 105;-supphed-by-the Clerk— and

(C) if the defendant's address is unknown, an affidavit setting forth the plaintiff's
reasonable efforts to ascertain the defendant's mailing address.
(2) Actions by the Clerk. The Cclerk shal-must:

(A) send sueh-the notice to the defendant by first class mail at the address shown
on the notice, or in the case of a foreign corporation, to its registered agent, if any;; and
(B) shallrnote on the docket the date on which the notice |set—sueh malledmg H

(b) ISSUANCEssuanee. An application for a writ of attachment before judgment shal
must be submitted as provided in Rule 12-I(b) to the judge———who may approve or
deny issuance or may-direct such-further hearings before issuance as deemed
appropriate.

(c) GARNISHEE’'S ANSWER; APPLICANT’'S RESPONSEnswer-of-garnishee. Within 10
days after accepting service of the writ of attachment, Aa garnishee shall-must file an
with-the-Clerk-the-answer to the interrogatories with the clerk-accempanying-the-writ-of
attachimentwithin-10-days-after service-of- the-wiit upon-him; and shall-serve a copy of
the answer upon the defendant and upen-the party for whomat-whese-instance the
garnishment was issued. If within 140 days after service of the answer, to-the
interrogatories-or such-at a later time ifas the Scourt may-allows, the party atwhose
iastaneefor whom the garnishment was issued shal-netfails to contest the answer to the
interrogatories pursuant-tounder D.C. Code 8§ 16-522 (3982012 Repl.), the garnishee's
obligations under the attachment shal-will be limited by his answer.

(d) HEARINGearing. If a hearing is held as a result of the filing of a traversing affidavit
by the defendant or the garnishee pursuant to D.C. Code § 16-506 (3982012 Repl.), the
plaintiff mustshal-berequired-te- establish the validity or probable validity of the
underlying claim and the existence of the ground for issuing the attachment.

(e) PRIORITY OF LIENSrerity-ofliens. For purposes of determining priority of
successive liens, a writ of attachment issued under section{b)-efthis-Rule_64-1(b) shal
becomes effective from-the date of-it_is deliveredy to the United States marshal_or
deputy marshal.

(f) EXPEDITION OF MOTIONS TO QUASHxpedition-of-metions-to-guash. The court
must hearA all motions to quash attachments shall-be-heard-by-the-Coeurt-on an

expedited basis. UpeOn at least 35 days' notice to all parties, the Scourt may, in
appropriate cases, order that the action in which the motion was filed be tried on the
merits at the same time the motion is heard.
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(g) DISCOVERYiscevery. For good cause-shewn, the Scourt may in its discretion
permit discovery in attachment before judgment proceedings in the manner provided in
Rule 69-1.

COMMENT TO 2016 AMENDMENTS

Stylistic changes were made to this rule to conform with the 2007 amendments to
the Federal Rules of Civil Procedure. Also, some time periods were adjusted to reflect
the new time computation method in Rule 6. However, the garnishee’s time for filing
answers to the interrogatories was not increased because it is statutory.

COMMENT

In connection with Rule 64-1, see Sniadach v. Family Finance Corp., 395 U.S. 337
(1969) and Fuentes v. Shevin, 407 U.S. 67 (1972).
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Rule 64-1l. Replevin aActions-

(@) NOTIFYING THE JUDGE. YpeOn filing any action in replevin and before process
therefor-is placed in the hands of the United-States- Mmarshal_or deputy marshal or
other process server, the plaintiff, personally or by his attorney, will bring the action to
the attention of the judge_to whom the case is assigned as-prewvided-irunder Rule 12-
I(b).

(b) HEARING ON APPLICATION FOR WRIT; ORDER TO PRESERVE PROPERTY.
(1) Setting a Hearing. Atthattime-When notifying the judge of the action, the plaintiff
may request that the judge set a date for a hearing at which_the plaintiff will be required

to establish the probable validity of his claim and the defendant will be given an
opportunity to appear and be heard with respect to whether a writ of replevin should
issue.

(2) Order to Preserve Property. If-upoen-such-application; the judge determines that
the plaintiff has filed a verified complaint alleging theat defendant is wrongfully detaining
certain-the specified property whichthat the plaintiff is entitled to possess, he_or she may
issue an order:

(A) directing the defendant to preserve the property thatwhich is the subject of the
action in his_or her possession or under his_or her control so as to keep it amenable to
the process of the Scourt pending further order of the Scourt;-

(B) Fhe-orderwill-alse-indicateing the date on which the plaintiff's application for a
writ of replevin will be breught-enfor-hearding; and

(C)will informing the defendant that he or she may be heard at that time, with or
without witnesses, on whether the writ should issue.

__(e3)_Service of Process. The order shalimust direct_the plaintiff to cause-serve a copy
of the summons, complaint, and order te-be-served-upon the defendant at least 75
Court days prior to the hearing date-setforthe-hearing. AH plaintiff who does not effect
servicethey-are-notserved by-thaton timethe-plaintif shall must apply to the judge to
whom the case is assigned to set a later hearing date, which will provide the defendant
with sufficient time to make-adequately prepareation-therefor. trany-orderentered
under-this RuletThe judge-order may require elude-such-reguirements-with-respect-to
the-methedactions by the plaintiff- designedas to accomplish prompt and expeditious
notice to the defendant.

(dc) ISSUING THE WRIT; REQUIRING A SECURITY FROM THE DEFENDANT. At the
conclusion of the hearing, the judge may authorize the issuance and execution of a writ
of replevin or may, if it appears just, permit all or part of the property to remain in the
possession of the defendant pending further order of the Ccourt. If the defendant
remains in possession of the propertyn-the-latterevent, the_court may require the
defendant to post an appropriate surety bond or other undertaking or may otherwise
provide for the protection of the property pursuant to D.C. Code 8§ 16-3708 (1982012
Repl.).

(ed) EILING REQUIREMENTS. The Civil Division will not accept for filing any action of
replevin unless said-the complaint is accompanied by an appropriate surety bond,
approved by the Cclerk.

(fe) GOVERNMENT APPLICATIONS FOR WRITS OF REPLEVIN WITHOUT PRIOR
ADVERSARY HEARING.
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(1) In General. In making-theits initial application-te-the-judge-to-whom-the-case-is

assighed, counsel for a federal, District of Columbia, State or other governmental

agency or off|C|aI epen—shewng—ge—a—d#eemeeessmy—te—seewe—an—mpeaan{

hearing;-may apply for issuance of the writ Wlthout prior adversary hearing on the
ground that there is an immediate danger that the defendant will destroy or conceal the
property in dispute or on any other ground set forth in D.C. Code § 16-501 (d)(2)3);
4)y-er—(5) (2982012 Repl.) as a basis for attachment before judgment

(2) Filing Requirements. The application must show:

(A) a direct necessity to secure an important governmental or general public
interest; and

(B) a special need for prompt action under a specific statute or regulation
authorizing seizure of property Wlthout opportunltv for |or|or hearlnq

(3) Judicial Action. app
Feem%—speemefaetswmehm}d%establg%hegmendsmeﬁeﬁeHThe Judge may—hf
deemed-appropriate; authorize the immediate issuance of the writ prior to the hearing
only if the application is supported by affidavit or sworn testimony reciting specific facts
that tend to establish the required grounds. If the judicial-officerjudge authorizes such
the issuance of the writ, there-shall-be-entered-in-therecord-findings of fact and
conclusions of law, which state the basis of the need for sueh-immediate issuance_must
be entered on the record.

(4) Vacating the Writ. After at least 24 hours notice to the plaintiff, Fthe defendant
against whom a writ has been issued in-this-mannerwithout a hearing may;-en-netless
than-24-heursnetice-to-the-plaintit; apply to the Scourt to have the writ vacated.
Regardless, }if such writ issues, a hearing shall-must take place on the 5th Ceurt-day
after execution of the writ. It shall-beis the duty of plaintiff's counsel to notify the Chwil
Cclerk's ©office promptly of the execution of the writ.

(gf) EXPEDITED TRIAL. Trial of all actions in replevin, whether on the jury or nonjury
calendar, mustshall be expedited.

(hg) TRIAL IN LIEU OF HEARING. If By-eoensentof-all_of the parties_consent, the judge
conducting a hearing on the issuance vel non of a writ of replevin may try the entire
proceeding on the merits in lieu of merely determining whether-e+ret to issue the writ
should issue.

COMMENT TO 2016 AMENDMENTS

Stylistic changes were made to this rule to conform with the 2007 amendments to
the Federal Rules of Civil Procedure.

COMMENT

See Fuentes v. Shevin, 407 U.S. 67 (1972).
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Rule 65. Injunctions-_and Restraining Orders

(a) PRELIMINARY INJUNCTION+elminary-trjunction.

_ (1) Notice. The court may issue aNe preliminary injunction shalt-be-issued-withoutonly
on notice to the adverse party.

_ (2) Consolidatingen- theef hHearing with_the tTrial on_the mMerits. Before or after the
commencement-ofbeginning the hearing ef-an-apphecationon a motion for a preliminary
injunction, the Scourt may advanceerder the trial ofn the action-en-the-merits to-be
advaneed-and consolidated it with the hearing-ef-the-application. Even when this
consolidation is not ordered, any-evidence that is received ypon an-applcationfora
preliminary-injunetion-whichthe motion and that would be admissible upen-theat trial-en
the-merits becomes part of the_trial record-en-the-trial and need not be repeated upon
theat trial. But the court must preserveFhis-subdivision-{a}(2)-shall-be-so-construed-and
applied-as-to-save-to-theparties any party’s rights they-may-have-to a jury trial-by-jury.

(b) TEMPORARY RESTRAINING ORDERemporaryrestraining-order-notice-hearing;
duration.

(1) Issuing Without Notice. The court may issue Aa temporary restraining order may
be-granted-without written or oral notice to the adverse party or that-partyits attorney
only if:

_ (2A) ielearly-appearsfrom-specific facts shewn-byin an affidavit or by-the-a verified
complaint clearly show that immediate and irreparable injury, loss, or damage will result
to the applicanrt-movant before the adverse party erthatparty's-attorney-can be heard in
opposition;; and

__ (2B) the Scourt finds that the applicant-movant has made all-reasonable efforts
under the circumstances to furnish to the adverse party or its attorney,-H-krown;
otherwise-to-the-adverse-party; at the earliest practicable time prior to the hearing on the
motion for such order, {a}-actual notice of the hearing and {b}-copies of all pleadings
and other papers filed te-date-in the action or to be presented to the cCSourt at the
hearing.

(2) Contents; Expiration. Every temporary restraining order granted-issued without
notice shall-be-indorsed-withmust state the date and hour it wasef issuedanee; describe
the injury and state why it is irreaparable; state why the order was issued without notice;
and be promptlyshat-be filed ferthwith-in the Cclerk's ©office and entered of-in the

record ———ckotmethe e el olbabe s L pepnape sle cpncbonbis b pnc e
granted-without-neticerand-shallThe order expires by-its-terms-within-suchat the time

after entry—;-not to exceed 140 days—-asthat the Ccourt fixessets, unless within
thebefore that time se-fixed-the-orderthe court, for good cause-shewn, is-extendsed it for

a like period or unless-the adverse party against-whom-the-orderis-directed-consents
that-imay be-extendedfora-to a longer periedextension. The reasons for the-an

extension shall-must be entered of-in the record.

(3) Expediting the Preliminary-Injunction Hearing. If the order is issuedr-case-a
temporary-restraining-orderis-granted without notice, the motion for a preliminary
injunction shall-must be set dewn-for hearing at the earliest possible time,-and takinge
precedence_over-ef-all_other matters except hearings on older matters of the same
character.; At the-and-when-the-metion-comes-on-for hearing, the party who obtained

the tempeorary-restraining-order shal-must proceed with the applicatien-motionfera
preliminary-injphetion-and;; if the party does not-de-se, the Scourt shal-must dissolve
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the temporary-restraining-order.
(4) Motion to Dissolve. On 2 days’ notice to the party who obtained the temporary

restraining-order without notice—or on sueh-shorter notice te-thatparty-asset by the
Ccourt—may-preseribe;-the adverse party may appear and move is-disseldtion-or
modificationto dissolve or modify the order. -and-in-that-eventtThe Scourt shall-preceed
temust then hear and decidetermine-such the motion as expeditiousty-promptly as the
ends-ofjustice requires.

(c) SECURITYeeurity. The court may issue aNe-restraining-orderor preliminary
injunction_or a temporary restraining order only if-shallHssue-exeept-upon the movant
givesing ofsecurity by-the-apphicant-in_an amount -such-sum-asthat the Ccourt deems
considers proper; fertheto payment-ef-such the costs and damages as-ay-be-incurred
or-sufferedsustained by any party whe-is-found to have been wrongfully enjoined or
restrained. No-suech-security-shall-berequired-eftThe United States-o+of, the District of

Columbia, erand ef-an-officers or agenciesy of either are not required to give security.

(d) Férm—and—seepe—ef—mjﬁnetim%ms#aimng—erdeFCONTENTS AND SCOPE OF

EVERY INJUNCTION AND RESTRAINING ORDER.
(1) Contents. Every order granting an injunction and every restraining order must:shati
(A) state setforth-the reasons fer-why its issuedanee;
(B) state its-shall-be-speeific-ir terms_specifically; and
(C) shall-describe in reasonable detail—;-and not by referringence to the complaint
or other document—;-the act or acts seughtte-be-restrained_or required.
(2) Persons Bound.; The orderane-s bindsing only the following who receive actual
notice of it by personal service or otherwise:
(A)upon the parties-to-the-action;;
(B) their_parties’ officers, agents, servants, employees, and attorneys;; and
(C ) HpenJeheseother persons who are in actlve concert or part|C|pat|on with them

anyone

ViVia¥a

described in Rule 65(d)(2)(A) or (B)
(e) Employerand-employeeOTHER LAWS NOT MODIFIED. These Rrules do not
modify any applicable statute ef-the-United-States-relating to temporary restraining
orders andor preliminary injunctions in actions affecting employer and employee.

COMMENT TO 2016 AMENDMENTS

This rule is substantially similar to Federal Rule of Civil Procedure 65, as amended in
2007 and 2009, but maintains the following local distinctions: 1) in subsection (b)(1),
the requirement for an attorney certification has been replaced with language requiring
the court to find that the movant made reasonable efforts; 2) the District of Columbia
has been added to the section exempting the government and its agents from posting
security; 3) references to federal statutes have been omitted from section (e); and 4)
section (f) of the federal rule has been omitted as inapplicable.

COMMENT
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Identical to Federal Rule of Civil Procedure 65 except for (1) revision of the 2nd
prerequisite clause in section (b) so as to replace the attorney's written certificate with a
Court finding and to require the applicant to make reasonable efforts to furnish to the
adverse party's attorney not only notice of the hearing but also copies of any papers
filed to date or to be presented to the Court at the hearing; (2) addition of the District of
Columbia to the provision in section (c) exempting the government and its agents from
the requirement of posting security in the course of obtaining any restraining order or
preliminary injunction; and (3) deletion from section (e) thereof of inapplicable
references to 28 U.S.C. 88 2361 and 2384 and substitution therein of "applicable
statute” for "statute of the United States [sic]".

The 1st change described above was prompted by experience in this jurisdiction
with a substantial number of emergency applications for temporary restraining orders,
particularly against the District of Columbia. In the case of any application for a
temporary restraining order against the District of Columbia, an agency thereof, or an
employee acting or purporting to act in his official capacity, the adverse party's attorney
is, of course, the Corporation Counsel of the District of Columbia. Because it is most
desirable to have the adverse party's attorney present, if possible, at the hearing on the
motion for temporary restraining order, the revised 2nd prerequisite requires the
applicant to make all reasonable efforts to notify the adverse party's attorney of the
hearing and furnish him with appropriate papers; naturally, furnishing such notice and
papers to the adverse party himself would be the next best step if the applicant does not
know who the adverse party's attorney is.

It should be noted, however, that the furnishing of pleadings and other papers called
for in section (b) does not supplant the jurisdictional requirement of service of process
on the defendant in accordance with Rule 4.
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Rule 65.1. Security-Proceedings aAgainst_a sSureties-y

Whenever these Rrules require or permit-allow the-giving-of-security-by-a-partya
party to give security, and security is given in-the-ferm-efthrough a bond erstipulation-or
other undertaking with oneZ or more sureties, each surety submits to the court’s
jurisdiction efthe-Ceurt-and |rrevocably appomts the Gteneet—the—@euﬁcourt clerk as the

surety’sits agent A ,
Hnéettakmg—may—be—sewedfor receiving service of any papers that affect its Ilabllltv on

the bond or undertaking. The surety’s liability may be enforced on motion without the
neeessity-of-an independent action. The motion and sueh-any notice efthe-metion-as
that the €court preseribes-orders may be served on the Clerk-ef-the-Courtcourt clerk,
who shalimust ferthwith-promptly mail eepies-a copy of each to the-sureties-i-their
addresses-areknoewn-every surety whose address is known.

COMMENT TO 2016 AMENDMENTS

This rule is identical to Federal Rule of Civil Procedure 65.1, as amended in 2007,
except that it maintains one local distinction—the omission of a reference to the
Supplemental Rules for Admiralty or Maritime Claims and Asset Forfeiture Actions.

COMMENT
Identical to Federal Rule of Civil Procedure 65.1 except for the deletion therefrom of

the inapplicable reference to Supplemental Rules for Admiralty Cases in the federal
District Courts.
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Rule 66. Receivers appointed-by-the SuperiorCourt:

These rules govern Aan action wherein-in which the appointment of a receiver is
sought or a receiver sues or is sued. has-been-appointed-shallnotbe-dismissed-except
by-orderof-the-Court-But Fthe practice in the-administratingadministering en-ef-an
estates by a receivers or by-ethera similar court-appointed officers appeinted-by-the
Court-shal-be-in-must accordance with the historical practice heretofore-followed-in the
United States District Court for the District of Columbia eras-previded-in-Rules

pFemquga{ed—byand thls Gcourt Lnel#e%he#mspeetsﬂqeeetreprmﬁh%hﬂqee&ppeimmem

Ru#es—An action in WhICh a receiver has been appomted may be dlsm|ssed onlv bv

court order.

COMMENT TO 2016 AMENDMENTS

This rule has been amended consistent with the 2007 stylistic changes to Federal
Rule of Civil Procedure 66, but it maintains one local distinction—it references the
historical practices of the Superior Court and the United States District Court for the
District of Columbia.

COMMENT

Identical to Federal Rule of Civil Procedure 66 except for change in title and change
in designation on prior practice to be followed. The insertion of reference to practice
heretofore followed in the United States District Court for the District of Columbia is
designed to insure maximum possible continuity in the handling of District of Columbia
receivership matters.
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Rule 67. Deposit into Court-

(a) DEPOSITING PROPERTY. nan-action-in-whichlf any part of the relief sought is a
money judgment-fera-sum-of-meney or the disposition of a sum of money or the
dispesition-of-anysome other_deliverable thing-capable-of-delivery, a party;—upon

notice to every other party; and by leave of Ecourt,—may deposit with the Scourt all or
any-part of such-sumthe money or thing, whether or not that party claims all-erany-part

of-the-sum-or-thingany of it. The_depositing party making-the-depesitshalimust serve-the
order-permitting-deposit-on-deliver to the clerk efthe-Coeurta copy of the order permitting

deposit.
(b) INVESTING AND WITHDRAWING FUNDS. Money paid into ©Scourt under this Rrule

shall-must be deposited and withdrawn in accordance with the-previsions-e£D.C. Code
1981,-8 11-1723 (b)a}y2} (2012 Repl.) or any like statute.

COMMENT TO 2016 AMENDMENTS

This rule has been amended consistent with the 2007 stylistic changes to Federal
Rule of Civil Procedure 67. The Superior Court rule retains two local distinctions—1)
the applicable provision of the D.C. Code has been substituted for the federal statute;
and 2) the requirement to deposit funds in an interest-bearing account has been
omitted.

COMMENT

Substantially identical to F. R. Civ. P. 67 except for the deletion of the requirement
that all deposited funds be placed in an interest-bearing account or invested in an
interest-bearing instrument. The decision to place funds in such an account or
instrument and to disburse those funds with accrued interest is discretionary with the
Court, after due consideration of the administrative burden imposed by the accounting
of such funds.

Nothing in this rule is intended to restrict the authority of the Court, upon proper
application, to appoint a trustee, escrow holder, or to establish some otherwise
appropriate method to retain funds pendente lite.
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Rule 67-1. Recording Mmoney Ppaid to or by Clerk-
The cClerk shall-must receive and keep proper accounts of all moneys deposited or
paid into or out of the Cclerk's office and make such reports concerning_the same as

may be required by law or court ordered-by-the-Court.

COMMENT TO 2016 AMENDMENTS

Stylistic changes were made to this rule to conform with the 2007 amendments to
the Federal Rules of Civil Procedure.
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Rule 68. Offer of jJudgment-

(2) MAKING AN OFFER; JUDGMENT ON AN ACCEPTED OFFER.Atany-time-m-Meore
than At least 140 days before the date set for trial-begins, a party defending against a
cIalm may serve &pon theeelverse an opposing party an offer to aIIOWJudgmentteHee

theeffer on specified terms, W|th th_e costs then accrued. Ifl W|th|n 140 days after the

service-of the-offer-being served, the adverse-opposing party serves written notice that
the-efferis-accepteding the offer, either party may then file the offer and notice of
acceptance, tegetherwith-plus proof of service. thereotand-thereupon-tThe Cclerk shal
must then enter judgment.

(b) UNACCEPTED OFFER. An effernet-unaccepted offer is considered shal-be
deemed-withdrawn, but it does not preclude a later offer. -and-eEvidence thereof-of an
unaccepted offer is not admissible except in a proceeding to determine costs.

(c) OFFER AFTER LIABILITY IS DETERMINED. When one party’s liability to another
has been determined but the extent of liability remains to be determined by further
proceedings, the party held liable may make an offer of judgment. It must be served
within a reasonable time—but at least 14 days—before the date set for a hearing to
determine the extent of liability.

(d) PAYING COSTS AFTER AN UNACCEPTED OFFER. If the judgment finally
obtained-by-that the offeree finally obtains is not more favorable than the unaccepted

offer the offeree must pay the costs incurred after the—maleng—ef—the offer was made

COMMENT TO 2016 AMENDMENTS

This rule is identical to Federal Rule of Civil Procedure 68, as amended in 2007 and
2009.
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Rule 68-1. Judgment by Ceonfession or Ceonsent-

(a) |De|eted|En#y—by4heLGJeFk

(c) CONSENT OF COUNSELensentof-counsel. Once a complaint is filed, Fthe Sclerk

shall-alse-haveis authorizedty to enter judgment by confession or consent without
judicial approval by stipulation signed by the attorneys for all parties in any-pending-that
cases.

(d) COURT APPROVALeurt-apprevalmetions.

(1) When Required. All other requests for entry of judgment by confession or consent
shallmust be submitted-te-the-Court by praecipe for approval by the court after the
complaint is filed.

(2) Form of Praecipe. The praecipe must be entitled “Rule 68-1 Praecipe Requesting a
Hearing.” A copy of the proposed judgment, signed by all parties to that judgment, must
be attached to the praecipe with a blank line at the bottom for the judge’s signature.

(3) Hearing. If the praecipe meets the requirements of Rule 68-1(d)(2), the clerk will
set a hearing. At the hearing, the judge or magistrate judge must ascertain to his or her
satisfaction that all self-represented parties understand the nature and consequences of
the judgment.

COMMENT TO 2016 AMENDMENTS

This rule has been redrafted to allow the clerk to approve judgments for confession
only where all parties are represented by counsel and to require court inquiry prior to
any approval in all cases where any party is not represented by counsel. Previous
versions of this rule required opposing counsel to certify that he or she had explained
the nature and consequences of the confessed judgment to any self-represented
opposing party. Having the court perform this function provides greater protection to
both self-represented litigants and opposing counsel, and it ensures that all aspects of
confessed judgments, including any claimed entitlement to attorney’s fees, are
supported by law.

Parties seeking a judgment under this rule must fully comply with the requirements
of Rule 3 by filing a complaint with the clerk’s office before requesting a judgment.
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Rule 69. Execution-

(a) tr-general—IN GENERAL.

(1) Money Judament; Applicant Procedure. Process-to-enforce-ajudgmentiforthe
paymentof-A money judgment shall-beis enforced by a writ of execution, unless the

Ccourt directs otherwise. The procedure on execution,—and in proceedings

supplementary to and in aid of a judgment or execution—must;-and-in-proceedings-on
andn-aid-of-exeedtion-shal-be-inr accordanee with the practice-and-procedure of the

District of Columbia, existing at the time the remedy is sought, except that any statute of
the-United-Statesbut a federal statute governs to the extent that it is-applieseable.

(2) Obtaining Discovery. In aid of the judgment or execution, the judgment creditor or
a successor in interest when-thatwhose interest appears of record; may obtain
discovery from any person,—including the judgment debtor—-in-the-manneras
provided in Rule 69-I.

(b) [Omitted].

COMMENT TO 2016 AMENDMENTS

This rule has been amended consistent with the 2007 stylistic changes to Federal
Rule of Civil Procedure 69.

COMMENT

[Moved from the comment to Rule 69-II.] Rule 69 is identical to Federal Rule of Civil
Procedure 69 except for the substitution in section (a) of "District of Columbia" for "state
in which the district court is held", and modification of the last sentence of section (a) to
indicate that discovery in aid of judgment or execution may be had as provided in Rule
69-1. The writ of execution referred to in Rule 69 includes, of course, the writ of fieri
facias provided for in D.C. Code § 15-311 (1973 Ed.).
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Rule 69-1l. Particular Pprovisions for Aattachments of w\Wages Aafter Jjudgment-
(a) APPLICABILITYppheability. The provisions setfoerth-inof this Rrule shall-do not
supersede or repeal any other Rrule of this cSourt unless in express conflict therewith
and shal-must apply only to attachments issued pursuant to D.C. Code (1967 Edition}
88 16-5712 etseg:10 -584 (2012 Repl.) and 15 U.S.C. § 1601 et seq.

(b) REPORTING CREDITS AGAINST JUDGMENTepeortting-credits-againstjudgment.

It shall-beis the duty of a judgment creditor who is receiving payments on account of the
judgment from an employer-garnishee and who shat-will receive credits upon said
judgment from a source other than said employer-garnishee to notify said employer-
garnishee and the cClerk in writing of such receipt within 140 days-thereafter, including
the date, amount, and source-thereef.

(c) SCHEDULE AND RECEIPT FOR PAYMENTSechedule-and-receipt-forpayments.
Every judgment creditor receiving payments from an employer-garnishee pursuant to
the issuance of a wage attachment shall-beis obligated to credit the payments first
against the accrued interest on the unpaid balance of the judgment, if any, second upon
the principal amount of the judgment, and third ¢4pon those attorney's fees and costs
actually assessed in the cause, and shalt-must send a receipt to the garnishee within 57
days after such payment, which receipt shalt-must set forth the application of such
payment pursuant to the schedule-aferesaid above.

(d) NONCOMPLIANCEencompliance.

If any judgment creditor shall-fails to comply with this Rrule or with the statutory
provisions cited in sectien Rule 69-ll(a)-hereof, the Ccourt may in its discretion, on
motion of any interested party:

(1) enter an order vacating and setting aside the attachment and continuing levy of
said judgment creditor then in force and effect, but without prejudice to the refiling and
serving of another attachment, which shal-must follow prior attachment of wages of the
judgment debtor in the hands of the same employer-garnishee;; and

(2) may-enter a judgment of a reasonable attorney's fee and tax costs in favor of the
party filing the motion to vacate and set aside the attachment.

(e) Garnishme