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ARGUMENT

The trial court erred in ruling that Maryland second degree assault
convictions can be used for impeachment.

A. The trial court erred.

The government does not believe it is absurd or plainly unjust to

allow Maryland convictions for “simple” assault to be used for

impeachment where (1) courts in the District and Maryland agree that

such convictions have no logical impeachment value; (2) the convictions

cannot be used for impeachment in a Maryland court; (3) in the Superior

Court, use of convictions for the same conduct depends solely on which

side of Eastern Avenue the conduct occurred; and (4) the legislative

history reveals that Congress did not intend for the crime of basic assault

to be used for impeachment.

To argue that the outcome is not plainly absurd or unjust, the

government ends up referring to second degree assault in Maryland, a

misdemeanor,1 as a felony (Govt. Br. at 24). That the government resorts to

categorizing a misdemeanor as a felony proves the conclusion is absurd

1 “[A] person who violates subsection (a) of this section is guilty of the

misdemeanor of assault in the second degree [.]” Ann. Code of Md., Crim.

Law § 3-203.
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and unjust.

The government discusses Federal Rule of Evidence 609 for

comparison. While the federal rule relies upon the one-year penalty for

categorization,2 it contains a due process failsafe that is lacking here,3 that

“the probative value of the evidence [must] outweigh[] its prejudicial

effect to that defendant,” a requirement that the convictions here would

surely fail.

The government claims that Mr. Browne’s argument would force

trial judges to find the equivalent D.C. law and consider whether the

equivalent D.C. law could be used for impeachment. That is not the case as

it would only apply to rare instances where (1) the foreign state

categorizes the crime as a misdemeanor, (2) the foreign state imposes a

penalty of more than one year, and (3) the crime is not logically

impeachable. Right now this court only needs to decide the rule for one

such crime known to fit these criteria and which commonly affects trials

in the District: second degree assault in Maryland.

2 “[R]eference is made to the congressional measurement of felony

(subject to imprisonment in excess of one year) rather than adopting state

definitions which vary considerably[.]” Advisory Committee Note.

3 Dorman v. United States, 491 A.2d 455, 458 (D.C. 1984) (en banc).
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B. The question was preserved for review.

The government argues that Mr. Browne must proffer on appeal

what his testimony would have been (Govt. Br. at 12), without elaborating

on how that can happen in an appeal on the record. Newell-Brinkley v.

Walton, 84 A.3d 53, 61 (D.C. 2014) (“We are a court of review, not of first

view.”)4

The government places a burden on Mr. Browne to “explain how 

[his testimony] would have materially advanced his complete self-defense

claim” (Govt. Br. at 12). As the government knows, it demands the

impossible. That is why, if Mr. Browne was effectively deprived of his

fundamental right to testify in his own defense, it must be deemed the

equivalent of a structural error requiring reversal. 

In Arthur v. United States, 986 A.2d 398 (D.C. 2009), during an

inquiry about the defendant’s right to testify, the trial judge made

4 Rule 10(c) addresses material omitted from the record, not adding new

material to the record. Rayner v. Yale Steam Laundry Condo. Ass'n, 289 A.3d

387, 396 n.9 (D.C. 2023) (“Supplementing the record would require further

findings of fact, which is the function of the trial court, not this court. …

Accordingly, we deny [the] motion to supplement the record and rely

only on those facts that were presented to the trial court, whose decisions

we review on appeal.”)
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comments that were unduly coercive and the defendant then decided not

to testify. This court recognized that the right to testify is “‘even more

fundamental to a personal defense than the right of self-representation.’”

Id. at 414 (quoting Rock v. Arkansas, 483 U.S. 44, 52, 107 S. Ct. 2704 (1987)).

This court wrote,

[F]rom the virtual impossibility of assessing the important
‘dignity interests’ at the core of the defendant’s right ‘to
become an active participant in the proceeding that affects his
life and liberty and to inject his own action, voice and
personality into the process,’ it is only the most extraordinary
of trials in which a denial of the defendant’s right to testify
can be said to be harmless beyond a reasonable doubt.’

Arthur, 986 A.2d at 416. In Arthur the court wrote favorably of the

conclusion that deprivation of the right to testify should be deemed a

structural error or the equivalent and reversible per se, though the court

decided it was not necessary in the case to make such a holding. This court

recently agreed with the reasoning in Arthur in Graves v. United States, 245

A.3d 963, 972-73 (D.C. 2021), concluding that at a minimum, the

government must prove “beyond a reasonable doubt that the error

complained of did not contribute to the verdict obtained.” 

Mr. Browne’s telephone interview with the police, without the

assistance of counsel, without the opportunity for rehabilitation or
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explanation, and without the opportunity for the jury to observe Mr.

Browne, was not a substitute for Mr. Browne’s trial testimony.

At the heart of the question is whether anything happened between

the trial court’s ruling on the motion in limine and the time when Mr.

Browne would have testified. Haley v. United States, 799 A.2d 1201, 1208

(D.C. 2002); Wilson v. United States, 691 A.2d 1157, 1158 n.3 (D.C. 1997). It is

notable that during the inquiry about Mr. Browne’s decision, the trial

court reiterated that if Mr. Browne chose to testify, the jury would hear

about the prior convictions. Those four prior convictions were of the same

nature (assault/physical violence) as the one for which he was on trial and

likely would have made an impression on the jury. 

Mr. Browne’s position is consistent with Bailey v. United States, 699

A.2d 392 (D.C. 1997), and other decisions. Regarding the four

considerations set forth in Bailey, the government agrees that one of them

has been met; i.e., that the trial court’s decision was a legal question (Govt.

Br. at 14 n.6).

Regarding whether the harm is speculative, the test here is whether

the ruling was subject to change as the case unfolded, such that events

between the ruling and the time to testify may have changed the court’s
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ruling, the government’s intention to use the prior convictions, or the

defendant’s desire to testify. Id. at 399 (quoting Luce v. United States, 469

U.S. 38, 41, 105 S. Ct. 460 (1984)). No such changes occurred in this case.

On the issue of whether Mr. Browne would have otherwise

testified, the four convictions were of the same nature as the charges for

which Mr. Browne was on trial and the admission of those prior

convictions would necessarily dictate his decision. The government urges

a requirement that a defendant proffer that he would testify but for the

trial court’s ruling. This would require a mere ritual that is untestable for

veracity and therefore meaningless.

On the last factor stated in Bailey, this court is unable to perform a

harmless-error analysis. Therefore, the convictions must be reversed

CONCLUSION

For these reasons, the conviction should be reversed and the case

remanded for a new trial.
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