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FARRELL, Associate Judge: Found guilty by ajury of first-degree murder while armed, related
wegpons offenses, and obgtruction of judtice, gppd lant contends primarily thet thetrid judge dlowed the
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Satementswithout meeting the evidentiary requirement for admisson of such datements. Hearguesthat
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examination of thewitnessesand in summation -- what amounted to her persond bdief intheveracity of

the witnesses.
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Thegovernment respondsthat the witnesseswere questioned about their prior statementsnot to
didt conagendies (it concedesthat " prior conddent Satementsare generdly inadmissible’) but rather to
"explan ] theevolution of the[witnesses] gory” fromthar initid fasesatementstotheversonthey gave
atrid. Thegovermment'sdisdamer of rdiance on the prior congstent Satement doctrinewhileyet arguing
for the ability to establish the prehistory of awitness trid testimony (i.e., hissuccessve versonsto the
authorities) isfuzzy and, inany case, unconvincing: so broad atheory would swallow up thevery doctrine
the government clamsnot toinvoke. Under our caselaw, it waserror to admit thetwowitnesses prior
condsent gatements. Further, wehold that both in questioning thewitnessesand in her dlosing argument,
the prosacutor vouched persondly — and thusimproperly — for the"truth” of thetory ultimetdly told the

authorities and the jury by the witnesses.

Neverthdess, these actions do not cast enough doubt on the fairness and reliability of the verdicts
to warrant reversal. Appellant admitted the murder to afriend and gave telling evidence of his
consciousnessof guilt by induang atherstolieabout themurder and by orchedtrating anintimidatory assault
onawitness. Moreover, dlowingfor smal differences, thetwo eyewitnesseswho testified described in
cong stent fashion gppellant's actionsin shooting thevictim, and one of thewitnessestold two friends
contemporaneoudy of gppd lant'srespongibility for themurder. Whatever motivetheeyewitnesseshadto
fdsdy incriminate gppdlant was explored fully beforethejury. Inthesedrcumdances weare satidfied thet
the errors committed did not have a" subgtantid and injuriouseffect or influencein determining thejury's
verdict." Kotteakosv. United Sates, 328 U.S. 750, 776 (1946).

Thetwo primary witnesses againgt gppdllant (heresfter "Daye") were Gerald Clay and Louis
Hairgton, friends of Dayewho werewith him on August 19, 1995, when hedlegedly shot and killed James
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Ellis. Beforethe shooting, Ellishad been playing crapswith Dayeand Hairstoninan aley; Clay was
present but not playing. When Hairgon left to get moremoney, only Dayeand Elliswereleft gambling as
Clay watched. Accordingto Clay, Dayebegan arguingwith Ellisover arall of thedice, and when Ellis
picked up Dayes money anyway, Daye became angry but continued playing, eventudly loang dl of his
money. Saying"I'll beback," hethenleft thegame. Elliscontinued shooting dicewith Hairston, who had

returned.

Daye returned to the dley five minutes|ater carrying a.357 handgun.! Hemotioned to Clay to
comeover to him, while Ellisand Hairston kept playing unawarethat Dayehed returned. Dayetold Clay,
outsdethehearing or Sght of Ellisand Hairdon, that "hesgone”" Hethen pulled thegunfrom hiswag,
cocked thehammer, and snuck up on Ellis. Without sayingaword, he shot Ellisonceinthe back of the
head. Moments|ater, hetook money from Ellis hand and pocketsand from theground. Harston, like
Clay, had seen Daye shoat Ellisintheback of thehead. Hethenrandowntheadley inonedirection, while
Clay and Dayerantheother way. A short timelater Hargon exatedly told afriend, Raymond Martin, that
"Lenard [Daye] just shot somebody."

Daye himsdf later told afriend, William Koger, that he had shot Ellis because "the man was
cheating him out of hismoney onthedice" and that asaresult heleft thegameto get agun, returned, and
"[plointed it to the back of hishead and shat him." According to Clay, Daye gave himthe murder wegpon
right after the shoating andtold himto put itin hishouse. Later Dayeretrieved it, saying hewas going to
slit. Clay heerd Dayetel Hargon thet if the police asked, Clay and Dayewere both " supposad to be
home' a thetime of the shooting, and Hairston wasto say that "two men cameinthedley and robbed the

! Clay had previoudy seen agunin Daye's possession many times. Another witness, James Dunn, had
as0 seen Dayewith ahandgun before, either a.32, .38 or a.357. Elliswasshot with either a.38 specid
or a.357 magnum.
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gamé' and that, assHairdonran away, Ellis"got shot." Hairdon amilarly testified thet Dayehad told him
totd| the police"[t]wo men cameback there. They told usto get down. | ran. Heard agunshot.” And
Koger too heard Dayetd| Clay to"[t]dl [Harston] thet somebody camein the back of thedley and stuck

up the crap game and robbed the whole crap game."”

James Dunn, afriend of Daye's, testified that on the day of the murder Hairston cameto hishouse
scared and told him that " Lenard just shot somebody™ and was crazy. Dunn dsotestified to aseries of
tdephone calsherecaved from Dayein which Daye, from the cdl block following hisarrest, indicated thet
heknew Clay would betedifying againg him and told Dunn, "Get & him for me" because"he was saying,
lying, snitching." Another witness, Vincent Dixon, tedtified that Dunntold him of Dayesindgencethat they
"gobeat up[Clay]." Dunnand Dixon later assaulted Clay a schoal, Dunn asking Clay, rhetoricdly, "Why

you snitched?'

Ondirect examinaion of Gerdd Clay, the prosecutor was alowed to take some of the"sting” out
of Clay'sinitid gatement to the policein which, unlike histrid testimony, he had said that hewas present
when the crgps game sarted but had gone home before the shoating, hence knew nothing about it. Clay
explained that he had not wanted to "snitch”" on Daye, afriend. The prosecutor continued the questioning

asfollows:

Q. Mr. Clay, did you recaive asubpoenafrom the Grand Jury to
come down to testify beforethe Grand Jury on September 22nd, 1995?

A. Yes.

Q. Anddidyou, infact, come down to the Grand Jury at that
time?



A. Yes.

Q. Anddidyou meet withmein my officebeforeyou takedto
the Grand Jury?

A. Yes, | did.

Q. And did you tell me -- did you tell me what you knew
truthfully about the shooting?

[DEFENSE COUNSEL]: Objection.
THE COURT: Overruled.
BY [THE PROSECUTOR]:

Q. Didyoutdl metruthfully what you knew about the shooting
in the alley back on August 19th, 19957

A. No.
Q. When you first sat down, were you being truthful ?
A. No.

Q. Aswe continued to talk, did you tell me what really
happened?

[DEFENSE COUNSEL]: Objection.

A. Yes.

THE COURT: Overruled.

BY [THE PROSECUTOR]:

Q. Didyoutdl mewhat redly happened aswe continued to talk?
A. Yes.

Q. And did you tell me everything that you knew about the
shooting just like you told the jury here today?

[DEFENSE COUNSEL]: Objection.
THE COURT: Sustained.
BY [THE PROSECUTOR]:
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Q. Didyou tell me everything that you knew about what
happened in the alley on August 19th, 1995?

A. Yes.

Q. All right. Now after you told me everything that happened on
the day of the shooting, did you and | sign aletter?

A. Yes.

Q. Andwhoseideawasit that wesgn aletter? Who brought it
up?

A. You.

Theprosscutor went onto establish that the"letter wasaform of grant of immunity to Clay which provided
that histruthful testimony inthegrand jury would not be used againgt him in aprosecution for possessing
(or concealing) the gun used to kill Ellis.

LouisHairgton, ondirect examination, likewisetestified thet heat first hed told the policethet after
"two men" cameintothedley, heran avay without looking back and heard agunshot. LikeClay, hehed
told that story to "help Lenard." The prosecutor then turned to avideotaped statement® that Hairston had

given the police:

Q. Didyou eventualy, while you were talking to Detective
Richmond that sameday, didyou eventudly tdl him what thetruth was?

[DEFENSE COUNSEL]: Objection.
THE WITNESS: Yes.

THE COURT: Overruled.

BY [THE PROSECUTOR]:

% The videotape was not shown to the jury.
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Q. Andisthetruthful Satement the datement that you gaveonthe
videotape, or was it the robber story that you gave on the videotape?

[DEFENSE COUNSEL]: Objection.
THE COURT: Overruled.

THEWITNESS: It was-- thetruthful onewasthefirs one-- the
second one, | mean, the second statement.

BY [THE PROSECUTOR]:
Q. Right. And isthat the one that was on the videotape?
A. Yes.

Q. Now, why did you decideto tell Detective Richmond the
truth?

[DEFENSE COUNSEL]: Objection.
THE COURT: Approach the bench.
[THE PROSECUTOR]: Waell, | will withdraw the question.

In her doang argument, the prosecutor referred to Clay'sinitia inconggent satement and eventud

conversion to implicating Daye. Rather than lie to the grand jury, she stated, Clay

told mein my office before he even went into the grand jury what had
happened, and he didn't hold back -- anything back. Hetold theentire
truth. Infact, he even admitted to methat he had had the murder wegpon
inhishouse. He came out and told me everything about what happened
inthedley and adtewards And it wasonly after thet, thet hetold methet,
thet thisletter of immunity even arose. Hewaan't promised any immunity
before hetold mewhat happened inthedley. Thisissomething that he
was offered afterwards.

Hairston too, according to the prosecutor, had eventually decided that "'l am going to tell you what

happened,’ and he did. Hetold the police the truth about what happened.”



In general,

[p]rior Satementscongstent with awitness trid testimony areinadmissble

onthetheory that "'mererepetition doesnot imply veradity,’ and thet once

aninconsstency in atement isshown, evidence of additiona consistent

statements does not remove the inconsistencies.”
Warrenv. United States, 436 A.2d 821, 836 (D.C. 1981) (citations omitted). Hence, dthough aparty
may didititsownwitness prior incongstent Satement ™to takethesting out’ of anticipated impeachment”
by the opposing party, "it [ig] not freeto use theincona gent Satements asthe basisfor theintroduction of
prior cond stent tatementsin direct examination. Prior cong stent statements may not be used to bolster
anunimpeached witness." Reedv. United Sates 452 A.2d 1173, 1179 (D.C. 1982) (citationsomitted).
On the other hand, those satements may be usad in rebutta to overcome "acharge of recent febrication”
by thewitness, Warren, 436 A.2d at 837; but "[t]o be admissible under this exception a statement
conggent with the witness trid testimony must have been made a atime when thewitnessdid not have
amotivetofabricate." Reed, 452 A.2d at 1180; seealso Tomev. United States, 513 U.S. 150, 156
(1995) (interpreting equivaent federd ruleto requirethat the prior congent satement have been "meade

before the aleged fabrication, influence, or motive came into being").

The government does not directly digpute Daye's contention that no "exceptiond stuation] ],"
Warren, 436 A.2d a 836-37, supported admission of the disputed satements by Clay and Hairston as
prior consstent statements. In particular, it admitsthat the defensetheory wasthat Clay and Hairston
themsdlveshad murdered Ellisand so had amotiveto accuse Dayefd sdy from thetimethe policefirst
questioned them assuspects-- hencetherewasno charge of recent fabrication. Thegovernment'spodtion
instead isthat the prior cong stent statement doctrine isingpposite here, beginning with thefact thet the
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prosecutor never tried to dicit the"substance” of thewitnesses prior consgstent satements, only thefact
that they had madethem.® The prosecutor, the government saysinitshrief, "only dlicited the substance of
thefdse daementsgiven by Clay and Hairson - i.e,, those given a the direction of [Daye] -- and never
elicited thesubstance of thetruthful statementsthey subsequently provided." Whatever meaningthis
diginctionmight havein other stuaions, it haslittleherewheretheprosecutor plainly linked thewitnesses
find out-of-court satementstowhat actudly "happened inthedley” asthey described it tothejury. The
prosecutor wasfreeto dicit thewitnesses prior inconagtent ('fase’) satements, Reed, 452 A.2d a 1179,
aswell asthe fact that it was Daye who had told them to lie. But when the jury learned from her
questioning that Clay and Hairston findly told her or the police "wheat redlly happened,” it clearly knew
what they had told her.

The government's broader argument appearsto bethat if, narrowly spesking, no exceptionto the
inadmissibility of prior consistent statements applied here, thetria judge still properly alowed the
datementsin evidenceto "explain| ] theevolution of [each witness] sory to the police” Br. for Appdlee
a 25, todescribeinafactud and chronologicd order” thewholeof thair successveversonsof what they
saw. |d. & 19. Thenationisinviting that ajury charged with evaluating the credibility of awitnessshould
learnthe prior history of histestimony, induding incong stent and cons stent out-of -court Satements. See
Tome, 513 U.S. a 159 (nating the "underlying theory" of the government'sreading of Fed. R. Evid. 801
(d)(1)(B) that, "in abroad sense, any prior statement by awitness concerning the disputed issues a trid

® Thisassartion that the prosecutor had only thefact of the prior statementsin mind rather than their
subgance or "truth’ reflects something of the uncertainty in our caselaw asto whether the objection to prior
congistent statementsrestson lack of reliability, see, e.g., Warren, 436 A.2d at 836 (noting, asone
exceptiontotheruleexcluding such satements, the " admissibility of heaersay satementsas spontaneous
utterance"), or instead on lack of relevance, see Jordan v. United Sates, 633 A.2d 373, 377 (D.C.
1993) (the objection to prior condstent tatements'isat bottom based on the principle of irrelevance”).
The conceptua uncertainty isnot limited to our decisions. See Tome, 513 U.S. at 169 (Breyer, J.,
dissenting) (questioning mgority'srelianceon hearsay rule, Fed. R. Evid. 801 (d)(1)(B), when"[tlhebesic
issue in this case concerns not hearsay, but relevance).
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would have somerdevancein assessing theaccuracy or truthfulness of the witness in-court testimony on
the same subject”).” But the government's theory would swallow up the prevailing doctrine of prior
conddent satementsin thisjurisdiction, which exdudes such datements savein "exceptiond Stuations'
concededly not present here. Admitting prior Satementsbroadly to explan the"evolution” of impeached
testimony would nullify thetempora limitation (i.e., aclam of recent fabrication) ingrained bothin our
decisonsand in the corresponding federd rule. See Tome, 513 U.S. a 159 ("If conggent datementsare
admissblewithout referenceto thetimeframe wefind imbedded in the Rule, there gopears no sound reason

not to admit consistent statements to rebut other forms of impeachment as well.").

At someplacesinitsbrief the government appearsto assart anarrower basisfor admisson, one
hewing moredosdy totheprior condsent Satement doctrine. It rlieson thefact thet from thebeginning
of trid the defense argued that Clay and Hairston each had received " promises; they've got dedls' --
referring to themore or lessforma immunity from prosecution based on their Satementsthat each had
received. The government's suggestion gppearsto be that the witnesses were being impeached with a
purported new, or at least heightened, motiveto liethat arose only when they began bargaining for
Immunity; o it was proper for the prosecutor to dicit from them (chiefly Clay) ondirect thet despitetheir
origina fasehoods, they hed told the"truth” to the prosecutor before discussi onsof immunity even begen.
"[It wasonly &fter . . . [Clay] told methat" -- the prosecutor stated in summation -- "that this|etter of

Immunity even arose."

Thiscourt, however, hasre ected theargument that impeachment with thefact of immunity provides
thebag sfor admitting prior cond stent satementsof awitness accused of having abiasto shift blameto

othersfromthebeginning. Thefact, in other words, that the witnesstells successve versonsof astory

* The contrary argument, asthe Court noted, would bein part that "'thewhole emphasis of thetrid
could [thereby] shift to the out-of-court statements, not the in-court ones.” Tome, 513 U.S. at 165.
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before obtaining immunity does not make any of them admissbleto corroborate histrid testimony. In
Williamsv. United Sates, 483 A.2d 292 (D.C. 1984), the court found error in the admisson of prior
consstent statements of three witnesses made to police when each faced possibletrid for thecrimein
guestion. We pointed out that, although "each of the witnesses statementswas made beforeaplea
agreement was struck [or, inonecase, immunity granted)], it cannot be questioned that eech dedlarant hed
amoativeto lieto the detectivewho took the satement.” I1d. & 296-97. So, whether Clay or Hargontold
the authorities "what redlly happened" beforeimmunity was broached did not rebut aclaim of recent
fabrication when, according to the defense, the same motive to deflect blame from himsdf (inways

successively more acceptable to the authorities) existed from the beginning.

Becausewe can find no theory for admitting the prior congstent satementsof Clay and Hairson

consistent with the standards of that doctrine, the trial court erred in allowing them to be introduced.

Conceptudly, the prgudicefrom wrongly admitted prior congdent Satementsisthat thewitness
credibility isunfairly bolsered. But Sncethe reeson for tharr generd inadmissibility isthat "mere repetition
doesnot imply veracity," it isnot unreasonable to assumein practice that juries can be madeto seethis
point and -- aided by counsd'sargument -- tend to diiscount theweight of statementswrongly introduced.”
Accordingly, we have twice suggested that "'the harm that may occur even if thejury should [credit prior
cong stent satements| islessseriousthan theinadmissibleintroduction of clearly prgudicid evidence.™
McKenzev. United Sates, 659 A.2d 838, 841 n.9 (D.C. 1995) (quoting Jordanv. United Sates, 633

> Although thetria judgeimproperly admitted the statements here, nothing kept the defensefrom
arguing to thejury that everything Clay and Hairston had said -- in-court and out -- wastainted by their
desire to avoid prosecution for the murder.
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A.2d 373,377 (D.C. 1993)). And only inacasewherethe government'sproof of guilt was"margind”
have wethought the prgjudice from thisimpermissble bolering enough to warrant reversal without more
See Tibbs v. United Sates, 359 A.2d 13, 16 (D.C. 1976).

Daye argues, however, that the pregjudice was compounded in this case by the manner inwhich the
prosecutor dicited the prior consstent statements and referred to them in her closing argument. By
repeatedly asking Clay what hehad told "'me," "inmy office," and by repeetedly characterizingthestory
he ultimatdy told her (and Hairson told the palice) asthe"truth," Daye contends the prasscutor improperly
vouchedfor their credibility and soinvited thejury to"trust the Government'sjudgment rether thanitsown
view of theevidence," aswdl as" convey[ing] theimpresson that evidence not presented to thejury, but
known to the prosecutor, support[ed] the charges againgt the defendant.” United Satesv. Young, 470
U.S. 1, 18-19 (1985).

Weassumethat the prosecutor'suseof thefirg person ("me" "inmy office") to question Clay and
cite histestimony in summation was necessitated by thefact that he spoketo her done on that occasion.
But thisdoesnot justify therisk thet thejury would infer thereby thet she persondly credited hisstatements
sncethey weremedeto her. Moreover, her drumbest of referencesto the"truth” in describing what Clay
told her and Hairston told the police again risked substituting her opinion of thewitnesses veracity -- an
opinion carrying "theimprimatur of the Government,” id. -- for thejury’sown evauation of ther credibility.
The government disputesthet thejury would infer smply from her labdling of the witnesses ultimate dory
asthe"truth" that she had other, unpresented evidence of their guilt in her possesson. See, eg., Satev.
Sanchez, 923 P.2d 934, 946-47 (Haw. Ct. App. 1996) (citation omitted) (the prosecutor alude[d] to
"'daements. . . madeto[her] persondly . . . in repect of which no proof [had been] offered™). But even
accepting that point, it doesnot answer theargument that the prosecutor’ s gpparent persona endorsement
of Clay’ sgtory (in hismesting with her he“camedean, hetald. . . thewhadletruth”) risked inviting thejury
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to believe Clay becausethe government did. Under our decisonsthat wasimproper. See, eg., Dyson
v. United States, 418 A.2d 127, 130 (D.C. 1980). °

Wethereforefind error by thetrid court in dlowing the prosecutor both to introduce the prior
conggent datementsand to characterize those Satementsas hedid. We nevertheess must decidewhether
we can “say, with fair assurance, after pondering dl that hgppened without gtripping the erroneousaction
fromthewhole, that thejudgment was not substantialy swayed by theerror.” Kotteakos, 328 U.S. a
765. We conclude that we can and that the strength of the government's case neutrdized any prejudice
fromthe prosecutor’ sactions. Clay and Hairgton testified with essentia uniformity about Daye's conduct
before, during, and after the shooting, including the manner inwhich heshot Ellisoncein the back of the
heed, the ssquence of actsreveding hismoativefor the shooting (angrily losing money to Ellis, leavingand
returning with agun, and taking Ellis money after the shoating), and his subseguent effort to persuede both
mentotdl afase sory about strangers coming on the scene of the game and shooting Ellis. No mative
wassuggested for why Clay or Hairston, rather than Daye, had shot Ellis. Andwhiletheir presenceonthe
scene, and Clay's possession of the murder wegpon afterwards, gave them arguable motives to deflect

blame to someone dse, those motives were explored fully with the jury through cross-examination.

® Asardated point, Dayefaultsthe prosecutor's statement in closing that "[i]f we had other evidence
that Gerad Clay committed this murder, we would have prosecuted him for that.” The prosscutor mede
thisremark inresponseto the defensg's cons stent themetthat Clay had donethekilling and fal sdly accused
Dayeto earn immunity from prasecution for possessing the murder wegpon. The prosecutor's comment
nonethelesswasimproper becausethejury knew nothing about hypothetica evidence or lack of evidence
inthe government'sfileimplicating Clay; it was being asked to take the prosecutor'sword for it.
Nonetheless, the prosecutor quickly got back ontrack by arguing, legitimately: "[L]adiesand gentlemen,
asyou haveheardinthiscase, dl theevidenceinthiscase pointed to oneperson: Lenard Daye” Wenote
that gppdlant made no objection to theimproper remark. In acasewherelittle or no evidence pointed to
areason why Clay would have shot Ellis, we are not persuaded that the remark adds anything Sgnificant
to the assessment of prejudice.
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Sgnificantly, Hargon did not accuse Daye only to the police. When Raymond Martin saw him soon after
the shoating, Hairston, visbly shaking, told him that Daye had shot someoneinthedley; and JamesDunn
likewisetestified that Hairston had cometo hishouse scared and said that "L enard just shot somebody™

and was "crazy."

Dayesown confesson to adosefriend, William Koger, further confirmed thetestimony of Clay
and Hargon. At the sceneof the shoating, Dayetold Koger thet hedid not know who had shat Ellis But,
according to Koger, Daye soon learned that the rumor was spreeding -- chiefly through Hairson—thet he
hed committed themurder. Koger then went with Dayeto find Hairston, and when they met Clay, Daye
indructed himtotell Hairson to say "that somebody camein the back of the dley and stuck up thecrgp
game" After someprodding by Koger, Daye admitted thet Ellis had been " chegting him out of hismoney”
and that heleft and came back and shot Ellisin the head and took money from hishand. Koger'stestimony
wasthusbdievable Daye, thejury could infer, had confessed to hisfriend only after Koger heard his
concocted story about therobbersand Dayeassumed Koger had figured out that hewastryingto avoid

implication in the shooting.’

Koger, Clay, Harson, and Dunn dl testified in some respect that Daye attempted to induce Clay
and Hairgon to tell the bogus "two robbers' sory tothepolice. (Indeed, that wasthe gory Daye himsdlf
toldthepalice) Thenotionthet al of thesewitnessesconspiredtofasdy incriminate Dayeisimplausble.
Beyond thisevidence of concedment and consaiousness of guilt, moreover, thejury credited the tetimony
of Dunnand Vincent Dixonthat Daye had arranged to have Clay assaulted after redizing that Clay would
tedify agang himat trid. Inphonecdlsfromthejal, Dayetold Dunnto"get a" or "punish” Clay tokeep

” Although K oger wasimpeached, including by the fact that he knew the police believed he too had
beeninthealey around thetime of the shooting, no reason was suggested why he, any morethan Clay or
Hairston, would have shot Ellis.
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himfromtedtifying. Dixonlikewisetestified that Dunntold him Daye"wasworried and that hewanted us
[Dunn and Dixon] to go beat up [Clay]" because"he was snitching."® Although the defensetried to
establish that Dunn had hisown reasonsfor begting up Clay, thejury, by convicting on the obstruction of

justice count, credited Dunn's and Dixon's testimony that they did it at |east partly at Daye's insistence.

Thiscumulative evidence of Day€é'sactionsbothin shooting Ellisand in atempting to mask his
culpability persuades usthet the prosecutor's misuse of the prior cons stent satements had no gppreciable
effect on the jury's verdicts.®

The judgment of the Superior Court is, therefore,

Affirmed.

® Daye contends that Dixon's testimony asto what Dunn told him Daye had said wasinadmissible
hearsay. Thegovernment repliesthat Daye's statement, asreported by Dixon, was acoconspirator
datement madein furtherance of aconspiracy (to obstruct justice) and admissible as such. Although the
government cited thistheory to thetrid judge, hedid not expresdy admit it onthat bass. Nevertheess,
from hislanguage and "decison to receive the evidence" an "implicit finding" can be inferred that the
requirementsfor admission of acocongpirator Satement weremet. United Satesv. Perez, 702 F.2d 33,
36-37 (2d Cir. 1983). Andthey were. See Butler v. United States, 481 A.2d 431, 439 (D.C. 1984).
Dunn made the gatement to Dixon while recruiting him to hep carry out the intimidetion Dunn had agreed
todofor Daye (Daye, according to Dunn'sgrand jury tesimony, had urged that “wedl" -- induding Dixon
-- "get [Clay] so hewon't tedtify"); the statement wasthusin furtherance of that agreement. Thedouble
hearsay concernthat Daye pointstoisresolved by the ability he had to cross-examine Dunn asto what
Daye had told him. See also Fep. R. Evip. 805.

° Daye'sremaining contention isthat thetrid judge erred iningtructing thejurorsthat they had to "try
to decidewhat thetruthis' where there were conflictsin the tesimony, and later thet thelr purposein the
jury roomwould not be"to support your own [individud] opinion[g], but rather to ascartain and to declare
thetruth." Only thefirg indruction wasobjected to. Although, inadrict sense, thejury need not decide
which of conflicting versonsof thetruth to credit -- indeed, the fact done of such aconflict may tendto
wesken the government's case-- weare not convinced thejurorswereled adiray by thefirst ingtruction,
whose purpose was to impress on them that they were the judges of credibility. The latter ingtruction,
Intended to remind thejurorsthat they werenot partisansbut the"'judges of thefacts isnat objectionable.
See United Satesv. Thomas, 146 U.S. App. D.C. 101, 108 n.46, 449 F.2d 1177, 1184 n.46 (1971);
CRIMINAL JURY INSTRUCTIONS FOR THE DISTRICT OF CoLuMBIA, No. 2.91 (Alt. A) (4th ed. 1993).





