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DISTRICT OF COLUMBIA COURT OF APPEALS
No. 98-AA-241
BERNARD RENARD, PETITIONER,
V.
DisTRICT OF COLUMBIA DEPARTMENT OF EMPLOYMENT SERVICES, RESPONDENT,
RENOVEX, ET AL., INTERVENORS.

Petition for Review of a Decision of the
District of Columbia Department of Employment Services

(Submitted June 15, 1999 Decided July 1, 1999)

Benjamin T. Boscolo for petitioner.
Michael D. Dobbs for intervenors.
Jo Anne Robinson, Interim Corporation Counsdl, CharlesL. Reischel, Deputy Corporation

Counsd, andMary T. Conndly, Assstant Corporation Counsd, filed asupplementa memorandumon
behalf of the District of Columbia Department of Employment Services.

Before STEADMAN and FARRELL, Associate Judges, and LEVIE, Associate Judge, Superior
Court of the District of Columbia.”

FARRELL, Associate Judge: Before usiswhat purportsto beapetition for review of adecison
of the Department of Employment Services (DOES) denying petitioner'sapplication for achange of
physician pursuant to D.C. Code 8§ 36-307 (b)(4) (1997), part of the District of ColumbiaWorkers
Compensation Act (DCWCA). Sua sponte, we requested supplementd briefing onwhether theagency's
denid of the request presented a" contested case" within the meaning of D.C. Code § 1-1502 (8) (1992),

" Sitting by designation pursuant to D.C. Code § 11-707 () (1995).
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aprereguisiteto our jurisdiction under the Digtrict's Administrative Procedure Act (DCAPA).! SeeD.C.
Code § 1-1510 (a). Wenow hold that it did not, and accordingly dismissthe petition for lack of

jurisdiction.

Asdefined by the DCAPA, a" contested case" is"aproceeding beforethe Mayor or any agency
inwhich thelegd rights, duties, or privileges of specific partiesarerequired by any law . . . or by
condtitutiond right, to bedetermined after ahearing beforetheMayor or beforean agency.” D.C. Code
§1-1502 (8). "Thiscourt hasinterpreted the nature of the hearing referred to in the contested case
definition to be'atria-type hearing where such isimplicitly required by either the organic act or by
condiitutiond right .. . " Bd. of Zoning Adjustment, supra note 1, 644 A.2d a 997 (citations omitted).
Anillugration of the sort of proceeding that doesnot meet thisrequirement isthe bid protest procedure
for government contract awards reviewed in Jones & Artis Constr. Co. v. District of Columbia
Contract AppealsBd., 549 A.2d 315, 318 (D.C. 1988). In holding that the contractor's"protest” tothe
Contract Appeds Board of the cancdllation of an invitation for bids did not result in acontested case, we
pointed out firg thet "'[t]he Satute[in question] (and certainly the Condtitution) doesnot requireahearing,
let alone atrial-type hearing, to resolve a protest.” |Id. (citation omitted). Moreover, the Board
administering the statute "ha d] adopted no regulations. . . pursuant to statutory authority that would
suggest the Board might useatrid-type hearing to resolveaprotest.” Id. (citation omitted). Instead, we
explaned, traditiona government contract protests" are decided on thewritten submissons, coupled on
occadon with a'conference,’ not aformd hearing, attended by interested parties™ 1d.; seealso Sngleton
v. Digtrict of Columbia Dep't of Corrections, 596 A.2d 56, 57 (D.C. 1991) ("Becausetheregulations
do not bestow on prisonersthe 'full panoply' of trial-type procedurd rights, we necessarily concludethat

! See United Satesv. Digtrict of Columbia Bd. of Zoning Adjustment, 644 A.2d 995, 999 (D.C.
1999) ("[O]ur gppellatejurisdictionislimited by satute to contested cases. No matter how practicaly
desirable another procedure might be, thiscourt'sauthority is circumscribed by the statutesinvol ved"
(statutory citations omitted)).
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the proceeding before the prison housing board at issue here was not atrid-type hearing and hence nat a

contested case." (footnotes omitted)).

Fromthejurisdictiona standpoint, the procedure by which petitioner requested achange of
physician under the DCWCA reflectsthe same shortcomingsasdid the protest procedurein Jones &
Artis. TheDCWCA givesan employee"theright to choosean attending physdan to providemedicd care
under thischapter,” D.C. Code 8§ 36-307 (b)(3), but then provides, smply, thet the Mayor "may order a
changeof physcdan.. . whenin hisjudgment such changeisnecessary or desrable” 1d. 836-307 (b)(4).
Plainly thestatute does not requireahearing before the decision whether to permit achangeismade® And
the regulaionsissued pursuant to it do not doso ether. Besdes prohibiting achange'to another medicd
careprovider . . . without authorizetion of theinsurer or the Office [of Workers Compensation],” 7 DCMR
§212.12 (1994), they provide only that:

If the employeeis not satisfied with medicd care, arequest for change
may be madeto the Office. The officemay order achangewhereitis
found to be in the best interest of the employee.
7DCMR §212.13. Thisdiscretionary decison ("may") need not be preceded by any sort of hearing, let

doneatrid-typeone. Infact, the DCWCA reguirestrid-type hearings only with respect to "dam[d for

2 Nor, equally plainly, does the Constitution.

To havea[conditutionally protected] property interest in abenefit, a
person ... . must have morethan an abdract need or desrefor it. Hemust
have morethan aunilatera expectation of it. Hemust, instead, havea
legitimate claim of entitlement to it.

Board of Regentsv. Roth, 408 U.S. 564, 577 (1972) (emphasisadded) (quoted in Ronesv. Digtrict of
Columbia Dep't of Hous. & Community Dev., 500 A.2d 998, 1001 (D.C. 1985)). Asthe statute
permits a change of physician only in the discretion of the agency, it creates no such entitlement.
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compensation,” D.C. Code § 36-320; see 7 DCMR 8§ 220— of which arequest for change of physician
sif-evidently isnot one®— and diputes over medical fees. See7 DCMR §212.10. For dl that gppears
fromthe satute and regulaions, requestsfor change of physcian are cusomarily decided injust thesame
way they were here— on written submission by the clamant, including any exhibits, and awritten

opposition by the employer.

Petitioner pointsto the order denying hisrequest for achange of physician, which purported to
authorizeapped fromthedenid adminigtratively tothe Director of DOES, seeD.C. Code 8 36-322 (b)(2),
followed by review in thiscourt under the DCAPA. Seeid. 8 36-322 (b)(3). But, aswe have repestedly
held, "the Council of theDidtrict of Columbia," and so necessarily the Didrict'sadminidrativeagencies,
"may not enlargethe congressionally prescribed limitationson our jurisdiction, most sgnificantly the
contested case limitation inthe DCAPA." Jones& Artis, 549 A.2d at 318; see also Capitol Hill
Restoration Soc'y v. Moore, 410 A.2d 184, 188 (D.C. 1979).*

The petition for review is, accordingly,

Dismissed.

¥ A "dam" isdefined as"an application for benefits made by aninjured employee. . . under [D.C.
Code 88 36-307, -308, -309 (1991)]." 7 DCMR 8 299 (incorrectly cited as § 229 in the 1994
amendments). Although changeof physcianisprovided for in 8§ 36-307, the benefit which that section
confersistheright initidly to slect aphysdan; achange of physdanisleft totheMayor'sdiscretion. In
any event, arequest to change physdans cannot be consdered a"dam for compensation,” see D.C. Code
§ 36-301 (6) (defining "compensation”), without a severe distortion of ordinary meaning.

* Nothing inthe DCWCA itsdlf purportsto grant appedl rights beyond those covered by the DCAPA.
Indeed, asnoted, the gppedl provison of the DCWCA specificaly referencesthe DCAPA. SeeD.C.
Code § 36-322 (b)(3).





