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Before STEADMAN and REID, Associate Judges, and PRYOR, Senior Judge.

PRYOR, Senior Judge: Thislitigation semsfrom the arrest of gppdlant Judy Sabir and therdated
detention of Karramah Taylor by officersof the Metropolitan Police Department. Whenthecrimind
chargesweredismissed, gppdlantsfiled aavil action, with multiple counts, againg the Didrict of Columbia
andtheofficars Appdlantsgpped from adverse directed verdicts againg them; the Didrict o gppeds

from the refusal of thetrial judge to vacate a judgment based on ajury verdict against it. We affirm.
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At approximately Sx o' clock on the evening of January 7, 1992, gppellants Judy Sabir and her
daughter, Karramah Taylor, eft thar home on Ffth Street, Northeadt, and began waking to aneerby sore.
They noticed acar traveling past them at adow speed. Two police officerswerein an unmarked police
car with policetags. Appdlantswaked through an abandoned schoal yard to reech the sore. Sabir and
Taylor were about twenty-fivefeet awvay from each other a thetime. A short timeearlier, Detectives
JamesMinar and Dean Wel ch received aradio run for an armed robbery. The suspectsincluded one
black maejuvenile and one black femae juvenile, armed with aknife, wearing dark jackets and dark
colored dathing. Withinfifteen minutesof thelookout, Sx to ten blocksfrom the scene of the robbery, they
saw Taylor. Theofficersobserved that shewasajuvenile, black, and waswearing dark clothing. After
following Taylor and Sabir for ashort time, the officers requested that Taylor goproach the car; sherefused.
Detective Minar exited the police car and approached Taylor. Although hewasin plain clothing, he
displayed hispalicebadgeon hisbdt. According to thetesimony of Minar, heidentified himsdf asapalice
officer when he requested that Taylor Stop, and again after Taylor took afew steps. Taylor deniesthet the
officer identified himsdlf. Minar asked Taylor twiceto remove her handsfrom her pockets, but sherefused.

Minar then removed Taylor’s hands from her pockets.

Sabir, observing the exchange between Taylor and Minar, jumped on Minar from behind.
According to Minar’ stestimony, Sabir struck himinthe back and onhisside. Sabir testified that she

struggled with Minar and Welch for acoupleof secondsbeforethey handcuffed her. Sabir testified that
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Minar placed her inachokehold and pushed her headintoagate. Accordingto Minar, inorder torestrain

her, We ch grabbed one arm while Minar grabbed the other arm, and attempted to place them behind her
back. Both officersdenied goplying achoke hold to Sabir. Sabir dso testified that during thearrest she
informed the officersthat she had abad neck and back. Minar testified that during the struggle, neither

Sabir nor Taylor said that Sabir had any physical problems,

Subsequently, the victim of the robbery was brought to the scene, but did not identify Taylor as
therobber. Taylor wasrdeased by the officers. Sabir was arrested for assaulting an officer and was
trangported to the police precinct gation. Sabir's physician visited her while shewasin custody at the
police gation, but did not examineher. Ontheday following theincdent, January 8, 1992, Sabir saw the
doctor again. He concluded that her neck had been destabilized asaresult of the Sruggle. The assault

charges against Sabir were eventually dismissed by the government.

Following theincdent, Sabir and Taylor filed acomplaint in the Superior Court on January 6, 1995,
asserting multiple causes of action againgt the Digtrict and the officers. Thecomplaint included three
negligencedamsdleging: negligenceby theofficersinthesaizureand arrest of gppelants; negligenceby
the Didtrict inthe custody and transportation of gppellant Sabir; and negligence by the Didtrict under the
doctrine of respondeat superior. Theremaining clamsagang the police officersand the Didtrict were

premised on violation of afederd datute, 42 U.S.C. 8 1983, dleging excessveforcein effectuating Sabir's



arrest and unlawful detention of Taylor.

Atthecdoseof evidenceat trid, the court granted adirected verdict for the Digrict of Columbia
ontheinitid negligencedam against the pdlice officers, conduding thet “ the negligent assaulting of someone
basad drictly on anegligencetheory” did not condtitute avalid cause of action. A directed verdict wasdso
granted infavor of the Digrict on the negligent custody and trangportation dlaim. Appdlants gpped both
of theserulings. At thecloseof the evidence gppd lantsvoluntarily dismissed their daim of negligence
againg the Didtrict based on respondeat superior. The court merged the 8 1983 action againgt the Didtrict
of Columbiawith the 8 1983 action againd thepolice officers. Appelleesmoved for adirected verdict on
the 8 1983 action for use of excessve force againg Sabir and unlawful detention of Taylor. Thiswas
denied and the claimswent to thejury. Sabirwasawarded $25,000 in compensatory damages, without
punitive damages, and Taylor wasdenied any recovery. Appeleescrossgoped thedenid of their post-

trial motion for ajudgment on the § 1983 action asto Sabir.

Appdlants primary chdlengesinthisgpped rdateto the directed verdicts granted againg them,
athedoseof dl theevidence, astotwo of thar damsof negligence. Both gppd lantscontest the adverse
rulingsagaing them relating to their alleged negligent gpprehens on; gppellant Sabir aso conteststhe

dismissal of her claim of negligent custodial behavior and transportation of her.
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In determining whether thetria court erred in directing averdict, theevidence mus beviewed in
thelight most favorable to the nonmoving party, who must be given the benfit of dl reasonabdleinferences
to be drawn from the evidence. Abebev. Benitez, 667 A.2d 834, 836 (D.C. 1995); see Washington
Metro. Area Trangt Auth. v. Jones, 443 A.2d 45, 49 (D.C. 1982) (en banc); Corley v. BP Qil Corp.,
402 A.2d 1258, 1263 (D.C. 1979). A directed verdict may be granted “‘ [o]nly where the probative facts
areundisputed and wherereasonable minds can draw but oneinferencefromthem.”” Aylor v. Intercounty
Congtr. Corp., 127 U.S. App. D.C. 151, 155, 381 F.2d 930, 934 (1967) (quoting Capital Transit Co.
v. Bingman, 94 U.S. App. D.C. 75, 76, 212 F.2d 241, 242 (1954)). Where “the case turns on
controverted factsand the credibility of witnesses, thecaseispeculiarly onefor thejury.” Id. Applying
thesebagic principles, we are persuaded that no reasonablejury could find that the police officerswere

negligent during the incident in question.

Aswehave sadinMcCrackenv. David Walls-Kaufman, 717 A.2d 346 (D.C. 1998) (reterating
that the same course of conduct may giveriseto clams of both assault and negligenceif the necessary
predicatesfor both are shown), and earlier cases, whileit istruethat oneincident may giverisetoclams
of intentiond tort or negligence, these are ssparate theories of liability which must be presented individudly
and founded on gppropriateevidence. Inother words, aplaintiff cannot seek to recover by “dressng up
thesubgtance’ of onedam, hereassault, inthe“garments’ of ancther, herenegligence. SeeUnited Nat' |

Ins. Co. v. The Tunnel, Inc., 988 F.2d 351, 354 (2d Cir. 1993).
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Accordingtogppdlants complaint, the policeofficers* negligently caused the assault and battery,
arrest and detention of plaintiffs” Prior to rendering adirected verdict thetria court stated, “you can't
convert anintentiond tort to anegligence causeof action.” If gopdlantshad plead intentiond tort (assault
and battery), and in the dternative, negligence, the court could have addressed each count separately,
dlowingfor afinding of liability under ether theory. SeeHolder v. Didrict of Columbia, 700 A.2d 738
(D.C. 1997) (two legd causes of action went to the jury —negligence and assault and battery); Didtrict
of Columbia v. White, 442 A.2d 159 (D.C. 1982) (both counts of negligence and assault were submitted
tothejury). Appelants however combined these two theoriesinto asingle cause of action, in essence
pleading anonexigent cause of action. “Thereisno such thing asanegligent assault.” 1F.HARPER& F.
JAMES, THELAWOFTORTS, 8 3.5 at 3:19 (3d ed. 1996). In order to find lighility for assault or battery it
“is necessary that the defendant either have intended to commit abattery or to causein the plaintiff an
goprenension of abattery.” Id. a 280. See RESTATEMENT (SECOND) OF TORTS, 8 18 (battery) and 8 21

(assault) (1965). Thusit is settled that a person cannot negligently commit an intentional tort.

Notwithstanding appelants counsd’ shelated attempt to offer dternative theoriesin place of the
onecauseof action st forth in the complaint, gppe lants* specify no negligent act, and fail to characterize
the breach of duty which might haveresulted in negligenceliahility.” Maddox v. Bano, 422 A.2d 763, 764
(D.C. 1980). Viewingtheevidenceinthelight most favorableto gppd lants, the nonmoving parties, the
trid court did not err indirecting averdict in favor of gpopelleesonthedam of “negligent assault.” No

reasonable jury could have found in favor of appellants on these claims.



Itisaso gppellant Sabir’ s contention that the District was negligent in the transportation and
custody of her. Thisclaim wasdescribed inthe complaint asafallureto promptly “trest Ms. Sabir’'s
injuriesand[dlowing] her to becomefurther injured whiletransporting her from the scene of theincident
tothepalicegation.” Duringtrid gopdlant’scounsd assarted negligenceinvolving theimproper use of the
handcuffscausing injury to Sabir. However, appe lant provided scant evidenceto show that thearresting
officers, intaking her into custody and transporting her, deviated from astandard of ordinary care owed
to her under thedrcumdances. Smilarly, thereisno evidencesupporting gopdlant’ sdamthat thepolice
officerswere inadequately trained, thus causing them to subject Sabir to injury. Again applying the
gppropriate litmusto the directed verdict ruling, wefind that thetrid court did not err ingranting this
directed verdict infavor of gopdless. Viewing theevidenceand al inferencesdravn therefromin alight

most favorable to appellant, no reasonable juror could find negligence on this theory of the case.

The Didtrict contendsthetria judge erred in declining to vacate thejury’ sverdict in favor of

appdlant Sabir onthebagsof her § 1983 daim. TheDidrict argues, asamatter of law, itsofficerswere

protected by qualified immunity.
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Broadly spesking, government offidas induding policeofficers, areprotected fromliahility inavil
actionsunder thedoctrineof qudifiedimmunity. 42U.S.C. §1983. Theprivilegeof qudifiedimmunity
is rooted in the seminal case of Harlow v. Fitzgerald, 457 U.S. 800 (1982). Harlow states,
“[glovernment officid sperforming discretionary functions, generdly areshielded fromliability for civil
damagesinsofar astheir conduct doesnot violate clearly established. . . rightsof which areasonable
person would have known.” Harlow, supra, 457 U.S. a 818. Inasgnificant decison, Anderson v.
Creighton, 483 U.S. 636 (1987), the court made clear that quaified immunity can be applied to the
behavior of law enforcement officersin the context of the Fourth Amendment. Utilizing decisonsrdaed
to arrests, detentions and searches, the court has afforded protection fromligbility inacivil action if the
officer’ sbehavior isobjectively deemed reasonable under the circumstances. See Grahamv. Connor,
490 U.S. 386, 388 (1989); Sattery v. Rizzo 939 F.2d 213 (4th Cir. 1991). “The reasonablenessof a
particular useof forcemust bejudged from the perspective of areasonable officer onthe scene, rather than
with the 20/20 vison of hindsight.” 1d. a 397; see Terry v. Ohio, 392 U.S. 1, 20-22 (1968). Any
subjective bdiefsand intentsheld by police officersareirrdevant to the defense of qudified immunity.
Anderson, supra, 483 U.S. a 641. Thecrux of theinquiry is*whether theforce gpplied wasreasongble”

Wardlaw v. Pickett, 303 U.S. App. D.C. 130, 1 F.3d 1297, 1303 (D.C. Cir. 1993).

Thiscourt hespedificdly addressed theissue of qudified immunity inthe context of 8§ 1983 daims
for excessiveuseof force. “Thelaw now ... . isthat the officia must intentionaly, or with reckless
disregard, violate aclearly established right beforea 8 1983 clamisjudtified.” Didtrict of Columbianv.

Evans, 644 A.2d 1008, 1017 (D.C. 1994) (officersinvolved in shooting degth of citizen were protected
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under quaified immunity); Seealso Digtrict of Columbiav. Minor, 740 A.2d 523, 530 (D.C. 1999).
Thisprotection enablesofficersto dother job without “ the burdensand uncertaintiesof gandingtrid in
those instances where their conduct would strike an objective observer asfaling within the range of
reasonablejudgment.” Evans, supra, 644 A.2d at 1015, citing Gooden v. Howard County, 954 F.2d
960, 965 (4th Cir. 1992). Absent violation of “aclearly established right,” apolice officer will not be
subject to 8 1983 lighility. 1d. at 1015. AstheD.C. Circuit articulated the standard in Wardlaw v.
Pickett, supra, “adefendant’ smation for summary judgment [bassd on qudified immunity] isto be denied
only when, viewing thefactsin therecord and dl reasonableinference derived therefrominthelight most
favorabletotheplantiff, areasonablejury could concludethat theexcess venessof theforceisso gpparent

that no reasonable officer could havebdieved inthelawfulnessof hisactions” 1d. & 136, 1 F.3d a 1303.

In this case, counsel for the District did not raise the question of immunity asto the
§1983 cdlamuntil al evidence had been presented. Whiletherewas mention of immunity inapretria
datement, the Didrict did not pursue the question until the dlose of trid. Even then the matter wasraised
inanimpreciseand piecemed fashion. Thejudge denied themotion. Later awritten comprehensive
motion, filed after thejury’ sverdict, requested thet thejury’ sverdict be vacated. Thejudge again denied

relief.

Therecord reflectsthat during direct examination Sabir testified to the following regarding force
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exerted against her by the police officers:

Q. Now, how were they grabbing you, Ms. Sabir?
One had me around like this, like this.

Areyou saying like a choke hold?

Yes, it was a choke hold.

Likethis?

> Qo » O 2

Mm-hm.

Q: Okay, let meunderstand. Areyou saying that he grabbed you from
behind?

A: Yes.

During crossexamination Sabir again testified regarding thedleged use of a“ chokehold” by the officers

Q: Now, you said yesterday whentheseofficerswent torestran youthey
placed you in achoke hold. Isthat right?

A: Correct

Q: Andwhen your attorney asked you to demongtrate that, you put up
your hands in front of your body crossed like this. Isthat right?

A: Yes.
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Q: Okay, and sowhat you are saying thenisthat apolice officer grabbed
you from behind and when he did so he had hishands crossed likethat.
Is that right?

A: Across like that.

Theexpert witness, Robert Klotz, testified on behaf of gppelant regarding thetypesof force used
by paliceofficersduringarrests. Heaso gavetestimony regarding the gpplicablenationd sandard of care

for police officers. Klotz testified as follows:

Q: So based on your testimony, within a reasonable degree of
professional certainty, did Detective Minar and Welch’ sactionsas
described here violate the standard of care?

A: It'smy opinion that they did.

Q: Do you have an opinion asto the use of achoke hold in astreet
situation?

A: Thechokehald and the onethey cdl thebar hald, which actudly goes
across the throat and cuts off the air -

Q: Straight across the neck?

A: — whereitsimpacting on thewindpipeand it cuts off theair. Asfar

! The“chokehold” istechnicaly referred to asthe* bar hold,” ahold wherethearmis* straight
across[the neck] whereit’ simpacting on the windpipe and it cuts off thear.” According to the expert
witnessthe only acogptabletype of hold isthe caratid hold which involves* more of anangular hold, which
compresses the carotid artery .. . .”
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asthe Didrict isconcerned, the city council inthe Didrict of Columbia
passed an ordinanceforbidding officersto use choke holdsback in 1985.
Thecity council when it passed thelegidation barring chokeholdssaid
that police officers could usethe carotid hold but only in very limited
circumstances. . .

Q: So, inother words, what you' re saying isthat the bar hold can’t be
used at al?

A: That’s correct.

In reviewing the record of appellant Sabir’ stestimony, it isapparent that, inlarge part, she
demondrated her vergon of themanner inwhich shewasapprehended. Generdly, thereview of adenid
of qudified immunity isaquestion of law —“whether thelegd normsalegedly violated by the defendant
were dearly established a thetimeof the chalenged actions.” Mitchdl v. Forsythe, 472 U.S. 511, 528
(1985). InFulwoodv. Porter, 639 A.2d 594 (D.C. 1994), thiscourt relied upon the Supreme Court’s
ruling in Mitchell to answer the question whether thetria court or jury ultimately decidestheissue of
qudifiedimmunity. Any factsdisputed by the partiesregarding theissue of immunity aresubmitted tothe
trier of fact, but the* purdy legd quegtion on which [the] daim of immunity turns” Mitchdll, supra, 472
U.S. a 530, remainsanissuefor the court. “Although the qudified immunity determination isalega

question, itisnot answered in the abgiract but in referenceto the particular facts of thecase” Rakowvich
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v. Wade, 850 F.2d 1180, 1202 (7th Cir. 1988); Seealso Greenv. Carlson, 826 F.2d 647, 649 (7th Cir.
1987). In some casesthefactud issues, if disputed, need to be resolved by thetrier of fact prior to the

court determining whether qualified immunity will serve as a defense.

Inassessing thetrid judge sruling, weare obliged to view gppellant’ sfactud assartionsinther
mod favorablelight, and cons der whether any reasonable officer could havebdieved inthelawvfulnessof
hisactions. See Wardlaw, supra, 1 F.3d at 1303; see also Washington v. A& H Garcias Trash
Hauling Co., 584 A.2d 544, 545 (D.C. 1990). Itissgnificant that, on thisrecord, we do not know the
specific nature of gopdlant Sabir’ sdemondtrationsin court rdaing to theofficers useof force. Certainly
thejudge and jury heard her testimony and observed her reenact what she said occurred. Inresponseto
aleading question, gppdlant Sabir described theforceexerted by the police officersasa*“ chokehold” and

demonstrated it. The District’s counsel did not clarify the matter.

Wedso obsrvethat thegovernment did not assart itsimmunity defenseuntil thedose of thecase
when thejudgewas preparing hisingructionsto thejury. Counsd for the Didrict arguesinthis court thet
theissuewasindeed raisedinthetria court. That isso; however, the record showsthat the defensewas
advanced ordly, accompanied by the citation of some cases, and apromiseto supply additiond authority.
TheDidrict fileditswritten, more comprehensve motion efter thetrid. Inthispodure, and rdying onan
incompleterecord astothespecifics of thedtercation between gppellant Sabir and the officers, gppellee

urges that we vacate the judgment as a matter of law.
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Wearenotincined to disurb thetria court’sruling. A clearer, moretimely presentation of the
government’ sposition, preferably inwriting, was necessary to get thefull force of itsargumentin thetria
court. Smilarly, inaquestion of thissgnificance, caremugt betaken thet therecord reflect the criticd facts.
In the absence of such arecord, we mugt defer to the judge sfirg-hand view of the witnessesand hisruling
that the actions of the police officerswere beyond the scopeof qudified immunity protection. SeeDoev.
Georgetown Center 11, Inc., 708 A.2d 255, 256 (D.C. 1998) (dating that we must give deferenceto the
judge who has had the opportunity to observethewitnessesand congder the evidencein the context of
alivingtria rather than upon acold record); Ahmad Mahallafi v. Williams, 479 A.2d 300, 304 (D.C.

1984). We therefore decline to reverse the ruling of the trial court.

CONCLUSIONS

We upholdthetria judge srulings adverse to gppdlants, and declineto vacate the judgment

rendered against appellee.

Affirmed.





